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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 932

[Doc. No. AMS-FV-12-0076; FV13-932-1
IR]

Olives Grown in California; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule decreases the
assessment rate established for the
California Olive Committee (Committee)
for the 2013 and subsequent fiscal years
from $31.32 to $21.16 per ton of
assessable olives handled. The
Committee locally administers the
marketing order which regulates the
handling of olives grown in California.
Assessments upon olive handlers are
used by the Committee to fund
reasonable and necessary expenses of
the program. The fiscal year began
January 1 and ends December 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective April 30, 2013.
Comments received by June 28, 2013,
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the

Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT: Jerry
L. Simmons, Marketing Specialist, or
Rose Aguayo, Acting Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487-5906, or Email:
Jerry.Simmons@ams.usda.gov or
Rose.Aguayo@ams.usda.gov.

Smaﬁ businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 148 and Order No. 932, both as
amended (7 CFR part 932), regulating
the handling of olives grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California olive handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable olives
beginning on January 1, 2013, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the

order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate established for the Committee for
the 2013 and subsequent fiscal years
from $31.32 to $21.16 per ton of
assessable olives.

The California olive marketing order
provides authority for the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Committee are producers and
handlers of California olives. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area. Thus, they are in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2012 and subsequent fiscal
years, the Committee recommended,
and USDA approved, an assessment rate
of $31.32 per ton of assessable olives
that would continue in effect from fiscal
year to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on December 11,
2012, and unanimously recommended
2013 fiscal year expenditures of
$1,289,198 and an assessment rate of
$21.16 per ton of assessable olives. In
comparison, last year’s budgeted
expenditures were $1,197,291. The
assessment rate of $21.16 is $10.16
lower than the rate currently in effect.
The Committee recommended the lower
assessment rate because the 2012-13
assessable olive receipts as reported by
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the California Agricultural Statistics
Service (CASS) are 67,355 tons, which
compares to 26,944 tons in 2011-12.
Olives are an alternate-bearing crop,
where crop size alternates between
small and large crops, resulting in a
higher 2012—-13 volume crop and a
lower 2011-12 volume crop.

The major expenditures
recommended by the Committee for the
2013 fiscal year include $333,800 for
General Administration, $637,380 for
Marketing Programs, $105,000 for
Inspection Equipment Development,
and $213,018 for Research Programs.
Budgeted expenses for these items in
2012 were $333,500, $480,000, $50,000,
and $333,791, respectively.

The assessment rate recommended by
the Committee is based upon the actual
revenue necessary to meet the
anticipated 2013 fiscal year expenses,
given the actual olive tonnage received
by handlers during the 2012—13 crop
year, and taking into consideration the
potential tonnage diverted by handlers
into exempt uses. Actual assessable
tonnage for the 2013 fiscal year is
expected to be lower than the 2012-13
crop receipts of 67,355 tons reported by
CASS because some olives may be
diverted by handlers to uses that are
exempt from marketing order
requirements. Income derived from
handler assessments will be adequate to
cover budgeted expenses. Funds in the
reserve will be kept within the
maximum amount of one fiscal year’s
expenses permitted by the order.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
based upon a recommendation and
information submitted by the
Committee or upon other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
from USDA. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. USDA will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 2013 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of primarily small
entities acting on their own behalf.

There are approximately 1,000
producers of California olives in the
production area and 2 handlers subject
to regulation under the marketing order.
Small agricultural producers are defined
by the Small Business Administration as
those having annual receipts less than
$750,000 and small agricultural service
firms are defined as those whose annual
receipts are less than $7,000,000. (13
CFR 121.201)

Based upon information from the
industry and CASS, the average grower
price for 2012 was approximately
$1,150 per ton of assessable olives and
total grower deliveries were 67,355 tons.
Based on production, producer prices,
and the total number of California olive
producers, the average annual producer
revenue is less than $750,000. Thus, the
majority of olive producers may be
classified as small entities. Neither of
the handlers may be classified as small
entities.

This rule decreases the assessment
rate established for the Committee and
collected from handlers for the 2013 and
subsequent fiscal years from $31.32 to
$21.16 per ton of assessable olives, a
decrease of $10.16. The Committee
unanimously recommended 2013
expenditures of $1,289,198. The
quantity of assessable California olives
for the 2012—13 season is 67,355 tons.
However, the quantity of olives actually
assessed is expected to be slightly lower
because some of the tonnage may be
diverted by handlers to exempt outlets
on which assessments are not paid. The
$21.16 rate should provide an
assessment income adequate to meet
this year’s expenses.

The major expenditures
recommended by the Committee for the
2013 year include $333,800 for General
Administration, $637,380 for Marketing
Programs, $105,000 for Inspection
Equipment Development, and $213,018
for Research Programs. Budgeted

expenses for these items in 2012 were
$333,500, $480,000, $50,000, and
$333,791, respectively.

The decrease in the assessment rate,
despite the increase in the overall
budget, is possible due to a larger 2012—
13 crop. Funds in the reserve will be
kept within the maximum amount of
one fiscal year’s expenses permitted by
the order.

The Committee reviewed and
unanimously recommended 2013 fiscal
year expenditures of $1,289,198, which
included increases in Marketing
Programs and Inspection Equipment
Development, and a decrease in
Research Programs. Prior to arriving at
this budget, the Committee considered
information from various sources, such
as the Executive Subcommittee,
Marketing Subcommittee, Inspection
Subcommittee, and the Research
Subcommittee. Alternative expenditure
levels were discussed by these groups,
based upon the relative value of various
projects to the olive industry. The
assessment rate of $21.16 per ton of
assessable olives was derived by
considering anticipated expenses, the
volume of assessable olives, potentially
exempt olives, and other pertinent
factors.

A review of historical information and
preliminary information indicates that
the grower price for the 2012 fiscal year
was approximately $1,150.03 per ton for
canning fruit and $333.70 per ton for
limited-use sizes, leaving the balance as
unusable cull fruit. Approximately 86.6
percent of a ton of olives are canning
fruit sizes and 7.7 percent are limited
use sizes, leaving the balance as
unusable cull fruit. Grower revenue on
67,355 total tons of canning and limited-
use sizes would be $68,811,276, given
the current grower prices for those sizes.
Therefore, the estimated assessment
revenue for the 2013 fiscal year, as a
percentage of total grower revenue, is
expected to be approximately 1.9
percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the California
olive industry and all interested persons
were invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the December 11, 2012,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue. Finally,



Federal Register/Vol.

78, No. 82/Monday, April 29, 2013/Rules and Regulations

24981

interested persons are invited to submit
comments on this interim rule,
including the regulatory and
informational impacts of this action on
small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178, Generic
Vegetable Crops. No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California olive
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2013 fiscal year began
on January 1, 2013, and the marketing
order requires that the rate of
assessment for each fiscal year apply to
all assessable olives handled during
such fiscal year; (2) this action decreases

the assessment rate for assessable olives
beginning with the 2013 fiscal year; (3)
handlers are aware of this action which
was unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and, (4) this
interim rule provides a 60-day comment
period, and all comments timely
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 932
Marketing agreements, Olives,
Reporting and recordkeeping
requirements.
For the reasons set forth in the

preamble, 7 CFR part 932 is amended as
follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 932 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 932.230 is revised to read
as follows:

§932.230 Assessment rate.

On and after January 1, 2013, an
assessment rate of $21.16 per ton is
established for California olives.

Dated: April 23, 2013.

David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2013—09998 Filed 4-26—13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 946

[Doc. No. AMS—FV-13-0010; FV13-946—-1
IR]

Irish Potatoes Grown in Washington;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule decreases the
assessment rate established for the State
of Washington Potato Committee
(Committee) for the 2013—-2014 and
subsequent fiscal periods from $0.003 to
$0.0025 per hundredweight of potatoes
handled. The Committee locally
administers the marketing order which
regulates the handling of Irish potatoes
grown in Washington. Assessments
upon Washington potato handlers are

used by the Committee to fund
reasonable and necessary expenses of
the program. The fiscal period begins
July 1 and ends June 30. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Effective April 30, 2013.
Comments received by June 28, 2013,
will be considered prior to issuance of

a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary Olson,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
946, as amended (7 CFR part 946),
regulating the handling of Irish potatoes
grown in Washington, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.
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This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Washington potato handlers
are subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable potatoes
beginning July 1, 2013, and continue
until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate established for the Committee for
the 2013-2014 and subsequent fiscal
periods from $0.003 to $0.0025 per
hundredweight of potatoes handled.

The Washington potato marketing
order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of Washington
potatoes. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2011-2012 and subsequent
fiscal periods, the Committee
recommended, and USDA approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on January 30,
2013, and unanimously recommended
2013-2014 expenditures of $37,400 and
an assessment rate of $0.0025 per
hundredweight of potatoes. In
comparison, last year’s budgeted
expenditures were $37,300. The
assessment rate of $0.0025 is $0.0005
lower than the rate currently in effect.
This action will allow the Committee to
reduce its financial reserve while still
providing adequate funding to meet
program expenses.

The major expenditures
recommended by the Committee for the
2013-2014 fiscal period include $20,000
for surveillance inspection (compliance
activity), $4,800 for a management
agreement with the Washington State
Potato Commission, $2,500 for
committee expenses, and $2,500 for
bonds and insurance. These budgeted
expenses are the same as those
approved for the 2012—-2013 fiscal
period.

The assessment rate recommended by
the Committee was derived by
multiplying anticipated shipments of
Washington potatoes by various
assessment rates. Applying the $0.0025
per hundredweight assessment rate to
the Committee’s 10,000,000
hundredweight crop estimate should
provide $25,000 in assessment income.
Thus, income derived from handler
assessments and $100 projected interest
plus, $12,300 from the Committee’s
monetary reserve would be adequate to
cover the recommended $37,400 budget
for 2013-2014. Funds in the reserve
were $72,769 as of June 30, 2012. The
Committee estimates a reserve of
$65,969 on June 30, 2013, which would
be within the maximum permitted by
the order of approximately two fiscal
period’s operational expenses (§ 946.42).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is

needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2013—-2014 budget and
those for subsequent fiscal periods will
be reviewed and, as appropriate,
approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are 43 handlers of Washington
potatoes subject to regulation under the
order and approximately 267 producers
in the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration as
those having annual receipts of less than
$7,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
(13 CFR 121.201)

During the 2011-2012 marketing year,
the Committee reports that 11,018,670
hundredweight of Washington potatoes
were shipped into the fresh market.
Based on average f.0.b. prices estimated
by the USDA’s Economic Research
Service and Committee data on
individual handler shipments, the
Committee estimates that 42, or
approximately 98 percent of the
handlers, had annual receipts of less
than $7,000,000.

In addition, based on information
provided by the National Agricultural
Statistics Service, the average producer
price for Washington potatoes for 2011
was $7.90 per hundredweight. The
average gross annual revenue for the 267
Washington potato producers is
therefore calculated to be approximately
$326,021. In view of the foregoing, the
majority of Washington potato
producers and handlers may be
classified as small entities.

This rule decreases the assessment
rate established for the Committee and
collected from handlers for the 2013—
2014 and subsequent fiscal periods from
$0.003 to $0.0025 per hundredweight of
potatoes. The Committee also
unanimously recommended 2013-2014
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expenditures of $37,400. The
assessment rate of $0.0025 is $0.0005
lower than the previous rate. This action
will allow the Committee to reduce its
financial reserve while still providing
adequate funding to meet program
expenses.

The quantity of assessable potatoes for
the 2013-2014 fiscal period is estimated
at 10,000,000 hundredweight. Thus, the
$0.0025 rate should provide $25,000 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.

The major expenditures
recommended by the Committee for the
2013-2014 year include $20,000 for
surveillance inspection (compliance
activity), $4,800 for a management
agreement with the Washington State
Potato Commission, $2,500 for
committee expense, and $2,500 for
bonds and insurance. These budgeted
expenses are the same as those
approved for the 2012—-2013 fiscal
period.

The Committee discussed alternatives
to this rule, including alternative
expenditure levels, but determined that
the recommended expenses were
reasonable and necessary to adequately
cover program operations. Lower
assessment rates were considered, but
not recommended because they would
reduce the financial reserve more than
desired.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the producer price for the 2013—
2014 fiscal period could average $7.65
per hundredweight of potatoes.
Therefore, the estimated assessment
revenue for the 2013-2014 fiscal period
as a percentage of total producer
revenue is 0.0327 percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the Washington
potato industry. All interested persons
were invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the January 30, 2013, meeting
was a public meeting. All entities, both
large and small, were able to express
views on this issue. Finally, interested
persons are invited to submit comments
on this interim rule, including the

regulatory and informational impacts of
this action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178, Generic
Vegetable and Specialty Crops. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Washington
potato handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2013—2014 fiscal
period begins on July 1, 2013, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable potatoes handled
during such fiscal period; (2) this action
decreases the assessment rate for
assessable potatoes beginning with the

2013-2014 fiscal period; (3) handlers
are aware of this action, which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
rule provides a 60-day comment period,
and all comments timely received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 946

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 946 is amended as
follows:

PART 946—IRISH POTATOES GROWN
IN WASHINGTON

m 1. The authority citation for 7 CFR
part 946 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 946.248 is revised to read
as follows:

§946.248 Assessment rate.

On and after July 1, 2013, an
assessment rate of $0.0025 per
hundredweight is established for
Washington potatoes.

Dated: April 23, 2013.

David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2013-09997 Filed 4-26—13; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 987

[Docket No. AMS—FV-12-0035; FV12-987—
1 FIR]

Domestic Dates Produced or Packed in
Riverside County, California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting as a
final rule, without change, an interim
rule that decreased the assessment rate
established for the California Date
Administrative Committee (Committee)
for the 2012-13 and subsequent crop
years from $1.00 to $0.90 per
hundredweight of dates handled. The
Committee locally administers the
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marketing order which regulates the
handling of dates grown or packed in
Riverside County, California.
Assessments upon date handlers are
used by the Committee to fund
reasonable and necessary expenses of
the program. The crop year begins
October 1 and ends September 30. The
interim rule was necessary because the
2012-13 crop is expected to be larger
than last year’s crop and the current
assessment rate would generate excess
assessment revenues.

DATES: Effective April 30, 2013.

FOR FURTHER INFORMATION CONTACT:
Kathie M. Notoro, Marketing Specialist,
or Martin Engeler, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
Kathie.Notoro@ams.usda.gov or
Martin.Engeler@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide;
or by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 987, both as amended (7
CFR part 987), regulating the handling
of dates produced or packed in
Riverside County, California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

Under the order, date handlers are
subject to assessments, which provide
funds to administer the order. It is
intended that the assessment rate as
issued herein will be applicable to all
assessable dates for the entire crop year,
and continue until amended,
suspended, or terminated. The
Committee’s crop year begins on
October 1 and ends on September 30.

In an interim rule published in the
Federal Register on January 8, 2013,
and effective on January 9, 2013, (78 FR
1130, Doc No. AMS-FV-12-0035;
FV12-987-1 IR), § 987.339 was

amended by decreasing the assessment
rate established for dates because the
2012-13 crop is expected to be larger
than last year’s crop and the current
assessment rate would generate excess
assessment revenues. Assessment
revenue, combined with funds from the
sale of cull dates and a contribution
from the California Date Commission to
offset shared marketing expenses, is
expected to provide sufficient funds to
cover the anticipated expenses.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 79 producers
of dates in the production area and 11
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000.

According to the National
Agricultural Statistics Service (NASS),
data for the 2011 crop year shows that
about 3.68 tons, or 7,360 pounds, of
dates were produced per acre. The 2011
grower price published by the NASS
was $1,320 per ton, or $.66 per pound.
Thus, the value of date production per
acre in 2011 averaged about $4,858
(7,360 pounds times $.66 per pound). At
that average price, a producer would
have to farm over 154 acres to receive
an annual income from dates of
$750,000 ($750,000 divided by $4,858
per acre equals 154 acres). According to
Committee staff, the majority of
California date producers farm less than
154 acres. Thus, it can be concluded
that the majority of date producers
could be considered small entities.
According to data from the Committee
staff, the majority of handlers of
California dates may also be considered
small entities.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee and
collected from handlers for the 2012-13
and subsequent crop years from $1.00 to
$0.90 per hundredweight of dates
handled. The Committee unanimously
recommended 2012-13 expenditures of
$260,000 and an assessment rate of
$0.90 per hundredweight of dates,
which is $0.10 lower than the rate
previously in effect. The quantity of
assessable dates for the 2012—13 crop
year is estimated at 26,500,000 pounds.
Thus, the $0.90 rate should provide
$238,500 in assessment income. Income
derived from handler’s assessments,
along with proceeds from the sale of
cull dates and a contribution from the
California Date Commission for shared
marketing expenses should be adequate
to meet the 2012—-13 crop year expenses.

Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers.

In addition, the Committee’s meeting
was widely publicized throughout the
California date industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June
12, 2012, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Riverside
County, California, date handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule.

Comments on the interim rule were
required to be received on or before
March 11, 2013. No comments were
received. Therefore, for reasons given in
the interim rule, we are adopting the
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interim rule as a final rule, without
change.

To view the interim rule, go to: http://
www.regulations.gov/#!document
Detail;D=AMS-FV-12-0035-0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, and
the E-Gov Act (44 U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (78 FR 1130, January 8, 2013)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 987—DATES PRODUCED OR
PACKED IN RIVERSIDE COUNTY,
CALIFORNIA

m Accordingly, the interim rule
amending 7 CFR part 987, which was
published at 78 FR 1130 on January 8,
2013, is adopted as a final rule, without
change.

Dated: April 23, 2013.
David R. Shipman,
Administrator, Agricultural Marketing
Service.
[FR Doc. 2013-09999 Filed 4-26-13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-18033; Directorate
Identifier 2004-CE-16—-AD; Amendment 39—
17400; AD 2004—21-08 R1]

RIN 2120-AA64
Airworthiness Directives; Cessna
Aircraft Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
airworthiness directive (AD) that
published in the Federal Register. That
AD applies to all Cessna Aircraft
Company (Cessna) Models 190, 195 (L—
126A,B,C), 195A, and 195B airplanes
that are equipped with certain inboard
aileron hinge brackets. The AD docket
number in the preamble section and the
rule portion of the AD is incorrect. Also,
the statement that no comments on the
notice of proposed rulemaking (NPRM)

were received is incorrect. This
document corrects these errors. In all
other respects, the original document
remains the same.

DATES: This correction is effective April
29, 2013. The effective date for AD
2004-21-08 R1 remains May 9, 2013.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Gary
Park, Aerospace Engineer, Wichita ACO,
FAA, 1801 Airport Road, Wichita, KS
67209; phone: (316) 946—4123; fax: (316)
946—-4107; email: gary.park@faa.gov.
SUPPLEMENTARY INFORMATION: AD 2004—
21-08 R1, amendment 39-17400 (78 FR
20227, April 4, 2013), currently requires
you to repetitively inspect the affected
inboard aileron hinge brackets for cracks
or corrosion and replace them if cracks
or corrosion is found for all Cessna
Models 190, 195 (L-126A,B,C), 195A,
and 195B airplanes that are equipped
with certain inboard aileron hinge
brackets. Replacement with aluminum
brackets would terminate the need for
the repetitive inspections. Future
compliance requires following a revised
service bulletin that clarifies the casting
numbers and part numbers to be
inspected.

As published, the AD docket number
in the final rule headings and in the
headings of the AD is incorrect.

It was incorrectly stated in the
comments section that we received no
comments on the NPRM (78 FR 1155,
January 8, 2013). We received one
supportive comment on the NPRM.

No other part of the preamble or
regulatory information has been
changed; therefore, only the changed
portion of the final rule is being
published in the Federal Register.

The effective date of this AD remains
May 9, 2013.

Correction of Non-Regulatory Text

In the Federal Register of April 4,
2013, AD 2004-21-08 R1; Amendment
39-17400 is corrected as follows:

On page 20227, in the first column, on
line 4 in the headings of the final rule,
change “Docket No. FAA-2012-18033

* * * 7 to “Docket No. FAA-2004—
18033 * * *.”

On page 20227, in the third column,
beginning on the second line under the
“Comments” section, change the second
sentence from “We received no
comments on the NPRM (78 FR 1155,
January 8, 2013) or on the determination
of the cost to the public.” to “We
received one supportive comment on
the NPRM (78 FR 1155, January 8, 2013)
and no comments on the determination
of the cost to the public.”

Correction of Regulatory Text

§39.13 [Corrected]

m In the Federal Register of April 4,
2013, on page 20228, in the second
column, the AD headings immediately
following the second amendatory
instruction are corrected to read as
follows:

2004-21-08 R1 Cessna Aircraft Company:
Amendment 39-17400; Docket No.
FAA-2004-18033; Directorate Identifier
2004—-CE-16—-AD.

Issued in Kansas City, Missouri, on April
17, 2013.

John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013—09496 Filed 4-26—-13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2013-0371; Airspace
Docket No. 12-ANM-14]

RIN 2120-AA66

Amendment of Restricted Areas R—
6703A, B, C, D; and Establishment of
Restricted Areas R-6703E, F, G, H, |,
and J; WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the
internal boundaries of R—6703 by
further subdividing the airspace from
the current four subareas (A through D)
to ten subareas (A through J). This
change is totally contained within the
current outer boundaries of R-6703. The
designated altitudes and time of
designation remain as currently
published. In addition, the name “Fort
Lewis, WA,” in the titles of the
restricted areas is changed to ““Joint Base
Lewis-McChord, WA. The name of the
using agency is changed from


http://www.regulations.gov/#!documentDetail;D=AMS-FV-12-0035-0001
http://www.regulations.gov/#!documentDetail;D=AMS-FV-12-0035-0001
http://www.regulations.gov/#!documentDetail;D=AMS-FV-12-0035-0001
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http://www.regulations.gov
mailto:gary.park@faa.gov

24986

Federal Register/Vol.

78, No. 82/Monday, April 29, 2013/Rules and Regulations

“Commanding General, Fort Lewis,
WA,” to “Joint Base Garrison
Commander, Joint Base Lewis-McChord,
WA.” The name changes are the result
of Department of Defense organizational
consolidations. In addition to better
accommodating training requirements,
this also allows more efficient use of
airspace through increased ability to
activate only those subareas actually
needed for the mission.

DATES: Effective date 0901 UTC, June
27,2013.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and ATC
Procedures Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Background

Restricted Area R—6307 is located at
Fort Lewis in Washington State. R—-6307
is currently divided into 4 subareas,
designated A, B, C, D. These subareas
established in the 1950’s, no longer
efficiently accommodate effective
training. The U.S. Army requested the
FAA take action to reconfigure the
internal alignment and boundaries of R—
6307 by adding 6 more subareas to the
restricted area, designated E, F, G, H, [,
J. The changes are confined within the
current restricted area boundaries and
do not alter the existing geographic foot
print or altitudes of the R—6703
complex. This reconfiguration will
simplify the restricted area layout and
eliminate much of the coordination and
deconfliction actions currently required
during training missions. Restructuring
the restricted area complex ensures a
safer and more effective training
environment while allowing for more
efficient airspace usage by military and
civilian users.

Finally, the name of the using agency
for all of the restricted areas is changed
to reflect the new organizational title.

The Rule

This action realigns the internal
boundaries for restricted areas R-6703A,
B, C, D and establishes R-6703E, F, G,
H, I and J. Additionally, it changes the
title of the restricted areas from “Fort
Lewis, WA” to “Joint Base Lewis-
McChord, WA.” The name of the using
agency for all of the restricted areas is
changed from “Commanding General,
Fort Lewis, WA” to “Joint Base Garrison
Commander, Joint Base Lewis-McChord,
WA.” These name changes are the result
of Department of Defense organizational
consolidations and do not affect the use
of the restricted areas.

This rule is an administrative change
to realign the internal boundaries of
existing restricted airspace and update
the name of the using agency. These
changes do not expand restricted
airspace beyond the current lateral or
vertical boundaries, or increase the
available times of use, or alter the
activities conducted within the
restricted areas. Therefore, I find that
notice and public procedure under 5
U.S.C. 553(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies
restricted area airspace to support
military requirements at Joint Base
Lewis McChord, WA.

Environmental Review

The FAA has reviewed the above
referenced action according to
Department of Transportation Order
5610.1C, “Procedures for Considering
Environmental Impacts’” and FAA Order
1050.1E, “Environmental Impacts:
Policies and Procedures.” The
referenced action consists of minor
adjustments of established special use
air space as described in FAA Order
1050.1E paragraph 401p (5), and does
not require an environmental
assessment. Additionally, the

implementation of this action will not
result in any extraordinary
circumstances in accordance with Order
1050.1E paragraph 304 that warrant
further environmental review.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited Areas, Restricted
Areas.

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.67 [Amended]

W 2.§73.67 is amended as follows:
* * * * *

.R-6703A
. R-6703B

1 Fort Lewis, WA [Removed]
2

3. R-6703C

4

5

Fort Lewis, WA [Removed]
Fort Lewis, WA [Removed]
Fort Lewis, WA [Removed]
Joint Base Lewis-McChord, WA

. R-6703D

.R-6703A
[New]

Boundaries. Beginning at lat. 47°03” 07” N.,
long. 122°41”7 09” W.; to lat. 47°04” 34" N.,
long. 122°41” 09” W.; to lat. 47°04” 41” N.,
long. 122°38” 19” W.; to lat. 47°03” 37" N.,
long. 122°35” 40” W.; to lat. 47°03” 15” N.,
long. 122°35” 48” W.; to lat. 47°03” 06” N.,
long. 122°36” 51” W.; to lat. 47°02” 02” N.,
long. 122°37” 33” W.; to lat. 47°02” 06” N.,
long. 122°38” 33” W.; to lat. 47°02” 14” N.,
long. 122°38” 53” W.; to lat. 47°02” 19” N.,
long. 122°39” 14” W.; to lat. 47°02” 19” N.,
long. 122°39” 37” W.; to lat. 47°02” 21” N.,
long. 122°40” 17” W.; to lat. 47°02” 38” N.,
long. 122°40” 39.” W.; Thence via the
Nisqually River to the point of beginning.

Designated altitudes. Surface to 14,000 feet
MSL.

Time of designation. 0700-2300 Monday-
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency. Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

6. R-6703B Joint Base Lewis-McChord, WA
[New]

Boundaries. Beginning at lat. 47°01” 32” N.,
long‘ 122°36” 28” W.; to lat. 47°01” 32” N.,
long. 122°36” 51” W.; to lat. 47°01” 42” N.,
long. 122°37” 12” W.; to lat. 47°02” 02” N.,
long. 122°37” 33.” W.; to lat. 47°03” 06” N.,
long. 122°36” 51” W.; to lat. 47°03” 15” N.,
long. 122°35” 48” W.; to the point of
beginning.

Designate altitudes. Surface to 14,000 feet
MSL.
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Time of designation. 0700-2300 Monday-
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

7. R-6703C Joint Base Lewis-McChord, WA
[New]

Boundaries. Beginning at lat. 46°59” 19” N.,
long. 122°37”7 19” W.; to lat. 46°59” 15” N.,
long. 122°37” 56” W.; Thence via the
Nisqually River to lat. 47°00” 32” N., long.
122°38” 59” W.; to lat. 47°00” 47” N., long.
122°39” 04” W.; to lat. 47°00” 57” N., long.
122°39” 20” W.; to lat. 47°01” 10” N., long.
122°39” 26” W.; to lat. 47°01” 22” N., long.
122°39” 45” W.; to lat. 47°01” 42” N., long.
122°39” 49” W.; to lat. 47°02” 00” N., long.
122°39” 59” W.; to lat. 47°02” 21” N., long.
122°40” 17” W.; to lat. 47°02” 19” N., long.
122°39” 37” W.; to lat. 47°02” 19” N., long.
122°39” 14” W.; to lat. 47°02” 14” N., long.
122°38” 53” W.; to lat. 47°02” 06” N., long.
122°38” 33” W.; to lat. 47°02” 02” N., long.
122°37” 33” W.; to lat. 47°01” 42” N., long.
122°37”712” W.; to lat. 47°01” 32” N., long.
122°36” 51”7 W.; to lat. 47°01” 32” N., long.
122°36” 28” W.; to the point of beginning.

Designated altitudes. Surface to 14,000 feet
MSL.

Time of designation. 0700-2300 Monday-
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency. Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

8. R-6703D Joint Base Lewis-McChord, WA
[New]

Boundaries. Beginning at lat. 46°57” 11” N.,
long. 122°38” 51” W.; to lat. 46°57” 12” N.,
long. 122°43” 42” W.; to lat. 47°03” 07” N.,
long. 122°41” 09” W.; to lat. 47°02” 56” N.,
long. 122°40” 49” W.; to lat. 47°02” 41” N.,
long. 122°40” 48” W.; to lat. 47°02” 38” N.,
long. 122°40” 39” W., to lat. 47°02” 21” N,.
long. 122°40” 17” W.; to lat. 47°02” 00” N.,
long. 122°39” 59” W.; to lat. 47°01” 42” N.,
long. 122°39” 49” W.; to lat. 47°01” 22” N.,
long. 122°39” 45” W.; to lat. 47°01” 10” N.,
long. 122°39” 26” W.; to lat. 47°00” 57” N.,
long. 122°39” 20” W.; to lat. 47°00” 47” N.,
long. 122°39” 04” W.; to lat. 47°00” 32” N.,
long. 122°38” 59” W.; Thence via the
Nisqually River to lat. 46°59” 15” N., long.
122°37” 56” W.; to lat. 46°59” 19” N., long.
122°37”719” W.; to lat. 46°58” 16” N., long.
122°37” 44” W.; to the point of beginning.

Designation altitudes. Surface to 14,000
feet MSL.

Time of designation. 0700-2300 Monday-
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using Agency Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

9. R-6703E Joint Base Lewis-McChord, WA
[New]

Boundaries. Beginning at lat. 46°57” 11” N.,
long. 122°38” 51” W.; to lat. 46°54” 34” N.,
long. 122°41” 29” W.; to lat. 46°54” 17” N.,
long. 122°43” 36” W.; to lat. 46°55” 11” N.,
long. 122°44” 34” W.; to lat. 46°57” 12” N.,
long. 122°43” 42” W.; to the point of
beginning.

Designated altitudes. Surface to 14,000 feet
MSL.

Time of designation. 0700-2300 Monday-
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency. Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

10. R-6703F Joint Base Lewis-McChord,
WA [New]

Boundaries. Beginning at lat. 47°01” 32” N.,
long. 122°36” 28” W.; to lat. 47°03” 37" N.,
long. 122°35” 40” W.; to lat. 47°02” 47" N.,
long. 122°33” 40” W.; to lat. 47°02” 43” N.,
long. 122°34” 06” W.; to lat. 47°02” 26” N.,
long. 122°34” 22” W.; to lat. 47°02” 08” N.,
long. 122°34” 38” W.; to lat. 47°02” 02” N.,
long. 122°34” 52” W.; to lat. 47°01” 57” N.,
long. 122°35” 05” W.; to lat. 47°01” 37" N.,
long. 122°35” 37” W.; to lat. 47°01” 32” N.,
long. 122°36” 05” W.; to the point of
beginning.

Designated altitudes. Surface to 5,000 feet
MSL.

Time of designation. 0700-2300 Monday-
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency. Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

11. R-6703G Joint Base Lewis-McChord,
WA [New]

Boundaries. Beginning at lat. 47°01°29” N.,
long. 122°34’02” W.; to lat. 47°0226” N.,
long. 122°34’22” W.; to lat. 47°0243” N.,
long. 122°34’06” W.; to lat. 47°02'47” N.,
long. 122°33’40” W.; to lat. 47°02'13” N.,
long. 122°32°19” W.; to lat. 47°01’47” N.,
long. 122°31°42” W.; to lat. 47°01°28” N.,
long. 122°31’42” W.; to the point of
beginning.

Designated altitudes. Surface to 5,000 feet
MSL.

Time of designation. 0700-2300 Monday—
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency. Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

12. R-6703H Joint Base Lewis-McChord,
WA [New]

Boundaries. Beginning at lat. 46°59'19” N.,

13. R-67031 Joint Base Lewis-McChord,
WA [New]

Boundaries. Beginning at lat. 46°59’59” N.,

long.
long.
long.
long.
long.
long.
long.
long.
long.

122°35’39” W.; to lat.
122°34’52” W.; to lat.
122°34’52” W.; to lat.
122°34’38” W.; to lat.
122°34'22” W.; to lat.
122°34’02” W.; to lat.
122°31’42” W.; to lat.
122°31’41” W.; to lat.
122°33’16” W.; to lat.

47°00’45” N.,
47°02’02” N.,
47°02’08” N.,
47°0226” N.,
47°01'29” N.,
47°01'28” N.,
47°00'59” N.,
47°00'41” N.,
47°00'29” N.,

long.
long.
long.
long.
long.
long.
long.
long.
long.

MSL.

122°37°19” W.; to lat.
122°36°28” W.; to lat.
122°36’05” W.; to lat.
122°35’37” W.; to lat.
122°35’05” W.; to lat.
122°34’52” W.; to lat.
122°34’52” W.; to lat.
122°35’39” W.; to lat.

47°01’32” N.,
47°01'32” N.,
47°01'37” N.,
47°01’57” N.,
47°02'02” N.,
47°00'45” N.,
46°59'59” N.,
46°59'20” N.,

122°36"27” W.; to the point of
beginning.
Designated altitudes. Surface to 5,000 feet

Time of designation. 0700-2300 Monday—
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency. Joint Base Garrison

Commander, Joint Base Lewis-McChord, WA.

long. 122°33’20” W.; to the point of
beginning.

Designated altitudes. Surface to 5,000 feet
MSL.

Time of designation. 0700-2300 Monday—
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency. Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

14. R-6703] Joint Base Lewis-McChord,
WA [New]

Boundaries. Beginning at lat. 46°58"16” N.,
long. 122°37°44” W.; to lat. 46°59'19” N.,
long. 122°37°19” W.; to lat. 46°5920” N.,
long. 122°36°27” W.; to the point of
beginning.

Designated altitudes Surface to 5,000 feet
MSL.

Time of designation. 0700-2300 Monday—
Friday; other times by NOTAM two hours in
advance.

Controlling agency. FAA, Seattle TRACON.

Using agency. Joint Base Garrison
Commander, Joint Base Lewis-McChord, WA.

* * * * *

Issued in Washington, DC on April 22,
2013.

Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

[FR Doc. 2013-10040 Filed 4-26—13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2013-0064]

RIN 1625-AA11

Regulated Navigation Area, Gulf of

Mexico; Mississippi Canyon Block 20,
South of New Orleans, LA

AGENCY: Coast Guard, DHS.

ACTION: Interim rule and request for
comments.

SUMMARY: The Coast Guard is
establishing a Regulated Navigation
Area (RNA) in the Mississippi Canyon
Block 20 in the Gulf of Mexico. This
RNA is needed to protect the subsurface
monitoring and collection dome system
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above a leaking wellhead from the
potential hazards of vessels anchoring,
mooring or loitering on or near the oil
and gas discharge area. Deviation from
this rule is prohibited unless
specifically authorized by the Captain of
the Port New Orleans, or his designated
representative.

DATES: This rule is enforced with actual
notice from April 4, 2013, until April
29, 2013. This rule is effective in the
Code of Federal Regulations on April
29, 2013. Comments and related
material must be received by the Coast
Guard on or before July 29, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of Docket Number
USCG-2013-0064. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on “Open Docket
Folder” on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
excluding Federal holidays.

You may submit comments, identified
by docket number, using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, excluding
Federal holidays. The telephone number
is 202-366—9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Brandon
Sullivan, Coast Guard Sector New
Orleans; telephone 504-365-2281,
email Brandon.J.Sullivan@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Barbara Hairston, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
RNA Regulated Navigation Area

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on “Submit
a Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box

and click “SEARCH.” Click on Open
Docket Folder on the line associated
with this rulemaking. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not plan on holding a public
meeting, but you may submit a request
for one prior to the comment period
ending, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid in this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

The Coast Guard is issuing this
interim rule without prior notice and
opportunity to comment, pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”

Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because delaying issuance of this
rule would be impracticable and
contrary to public interest. After
installation of a containment dome, any
vessels anchoring, mooring or loitering
in the area covered by this rule have the
potential to cause grave environmental
impacts and greatly reduce the
effectiveness of the containment and
monitoring system for the affected
wellhead. The necessity of this dome
and RNA were unexpected.

Anchoring, mooring or loitering in the
area covered by the rule could
potentially cause structural damage and
failure to the containment dome,
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associated hoses and systems,
wellheads, well piping system and
closure valves, causing the discharge of
crude oil and gas into the Gulf of
Mexico. The protection of this area is
crucial in reducing negative impacts to
wildlife and to protect the subsea
collection and monitoring system
around a damaged subsea oil well.

Under 5 U.S.C. 553(d)(3), for the same
reasons as discussed above, the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. A 30 day delay in this rule’s
effective date would be impracticable
and contrary to the public interest in
reducing the potential catastrophic
impacts to the environment and wildlife
from a system failure.

The Coast Guard will, however,
review all comments submitted
pertaining to this interim rule, and will
consider revising the RNA to reflect any
comments deemed pertinent and
necessary by the Coast Guard before a
final rule is issued.

C. Basis and Purpose

The Coast Guard’s basis for this rule
includes 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; 33 CFR 1.05-1, 6.04—1, 6.04—6, and
160.5; Public Law 107-295, 116 Stat.
2064; and Department of Homeland
Security Delegation No. 0170.1. The
purpose of the rule is to establish a
regulated navigation area for the
protection of oil spill containment
measures in the Gulf of Mexico.

On September 16, 2004, a mudslide
resulted from Hurricane Ivan’s storm
surge that toppled the Mississippi
Canyon (MC) 20 Platform A. The
platform’s wells were covered by more
than 100-feet of mud and sediment. As
a result of structural damage, plumes
containing crude oil and gas have been
discharging into the Gulf of Mexico,
creating a sheen on the surface of the
water.

The responsible party for this incident
has undertaken an operation to install a
containment dome over the affected
area, which would catch the oil rising
from the sea floor. Many vessels
continue to operate in the affected area.
Anchoring, mooring, or loitering in the
area above the containment dome could
potentially damage the dome, or reduce
its effectiveness. Therefore, regulating
navigation in this area is necessary to
protect the collection and subsurface
monitoring system and to reduce the
potentially negative impacts to the
environment from the pluming oil.

D. Discussion of the Interim Rule

This rule creates a regulated
navigation area of a 300-foot diameter
centered at 28°52"17” N, 089°10'50” W,
and extending the entire water column
from the surface to the sea floor. Vessels
may transit freely through this area, but
must not anchor, moor, or loiter, unless
they have been granted special
authorization by the Captain of the Port,
New Orleans.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The impacts on navigation users
are expected to be minimal because the
enforcement of this RNA does not
prohibit vessels from transiting through
the area described above. This RNA
prohibits only the anchoring, mooring
or loitering of vessels within the 300-
foot diameter section of the protected
area.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to anchor, moor, or
loiter in the regulated area. This
regulated navigation area will not have
a significant economic impact on a
substantial number of small entities for
the following reasons. The
establishment of this RNA encompasses
a limited area of the Gulf of Mexico and
there will be minimal to no impact to
commercial vessel traffic. This RNA
only prohibits vessels from mooring,
anchoring or loitering in the area
described above. Transiting through the

above described area is authorized and
notification of the enforcement of this
RNA will be disseminated to the marine
community through broadcast notice to
mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small business entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.
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7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a regulated navigation area
of a 300-foot diameter, extending the
entire water column from the water
surface to the seabed. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(Water), Reporting and recordkeeping
requirements, Security measurers,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.840 to read as follows:

§165.840 Regulated Navigation Area, Gulf
of Mexico: Mississippi Canyon Block 20,
South of New Orleans, LA.

(a) Effective date. This section is
effective on April 4, 2013.

(b) Location. The following area is a
Regulated Navigation Area: A 300-foot
diameter area at the water surface
centered on the following coordinates:
28°52’17” N 089°10’50” W, and
extending the entire water column from
the surface to the seabed.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.13 of this part, all
vessels are prohibited from anchoring,
mooring or loitering in the above

described area except as authorized by
the Captain of the Port, New Orleans.

(2) Persons or vessels requiring
deviations from this rule must request
permission from the Captain of the Port
New Orleans. The Captain of the Port
New Orleans may be contacted by
telephone at (504) 365—2200.

Dated: April 4, 2013.
R. A. Nash,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 2013-09994 Filed 4-26—13; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2011-0595; FRL-9790-3]

Approval and Promulgation of
Implementation Plans; Ohio; Volatile
Organic Compound Emission Control
Measures for the Cleveland Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving into the
Ohio State Implementation Plan (SIP),
several volatile organic compound
(VOC) rules that were submitted by the
Ohio Environmental Protection Agency
(Ohio EPA) on June 1, 2011. These
rules, which include the source
categories covered by the Control
Technique Guideline (CTG) documents
issued in 2008, as well as several other
miscellaneous rule revisions, will help
Ohio’s effort to attain the 2008 ozone
standard. These rules are being
approved because they are consistent
with the CTG documents issued by EPA
in 2008, and satisfy the reasonably
available control technology (RACT)
requirements of the Clean Air Act (Act).
EPA proposed these rules for approval
on May 25, 2012, and received no
comments.

DATES: This final rule is effective on
May 29, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2011-0595. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
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available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Steven
Rosenthal, Environmental Engineer, at
(312) 886—6052 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Steven Rosenthal, Environmental
Engineer, Attainment Planning and
Maintenance Section, Air Programs
Branch (AR-18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6052.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This SUPPLEMENTARY INFORMATION
section is arranged as follows:

1. What public comments were received on
the proposed approval and what is EPA’s
response?

II. What action is EPA taking today and what
is the purpose of this action?

III. Statutory and Executive Order Reviews

I. What public comments were received
on the proposed approval and what is
EPA’s response?

EPA proposed these rules for approval
on May 25, 2012 (77 FR 31265), and
received no comments.

II. What action is EPA taking today and
what is the purpose of this action?

EPA is approving into the Ohio SIP
several new VOC and amended VOC
rules under Chapter 3745-21 of the
Ohio Administrative Code (OAC). These
include new fiberglass boat
manufacturing, miscellaneous industrial
adhesives, and automobile and light-
duty truck assembly coatings rules,
which are consistent with the CTGs
issued in 2008, as well as revisions to
definitions and rules for the control of
VOC emissions from stationary sources,
storage of volatile organic liquids,
industrial cleaning solvents, and
flatwood paneling coatings. These rules
are approvable because they are
consistent with the CTG documents
issued by EPA in 2008, and satisfy the
RACT requirements of the Act. These
VOC rules will help Ohio’s effort to
attain the 2008 ozone standard.

EPA is also approving into the Ohio
SIP amendments to OAC 3745-72,
which contain its Low Reid Vapor
Pressure Fuel Requirements, so that it is
consistent with EPA requirements

regarding special provisions for alcohol
blends.

III. Statutory and Executive Order
Reviews

Under the Act, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Act; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct

costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 28, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: March 4, 2013.

Susan Hedman,
Regional Administrator, Region 5.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.1870 is amended by
adding paragraph (c)(158) to read as
follows:

§52.1870 Identification of plan.
* * * * *
(C) * *x %

(158) On June 1, 2011, the Ohio
Environmental Protection Agency (Ohio
EPA) submitted several volatile organic
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compound (VOC) rules for approval into
the Ohio State Implementation Plan.
These rules include the source
categories covered by the Control
Technique Guideline (CTG) documents
issued in 2008, as well as several other
miscellaneous rule revisions.

(i) Incorporation by reference.

(A) Ohio Administrative Code Rule
3745-21-01 “Definitions.”, effective
May 12, 2011.

(B) Ohio Administrative Code Rule
3745-21-09 “Control of emissions of
volatile organic compounds from
stationary sources and
perchloroethylene from dry cleaning
facilities.”, effective May 12, 2011,
except for paragraph (U)(1)(h).

(C) Ohio Administrative Code Rule
3745-21-21 “Storage of volatile organic
liquids in fixed roof tanks and external
floating roof tanks.”, effective May 12,
2011.

(D) Ohio Administrative Code Rule
3745-21-23 “Control of volatile organic
compound emissions from industrial
solvent cleaning operations.”, effective
May 12, 2011.

(E) Ohio Administrative Code Rule
3745-21-24 “Flat wood paneling
coatings.”, effective May 12, 2011.

(F) Ohio Administrative Code Rule
3745-21-27 “Boat manufacturing.”,
effective May 12, 2011.

(G) Ohio Administrative Code Rule
3745-21-28 “Miscellaneous industrial
adhesives and sealants”, effective May
12, 2011.

(H) Ohio Administrative Code Rule
3745-21-29 “Control of volatile organic
compound emissions from automobile
and light-duty truck assembly coating
operations, heavier vehicle assembly
coating operations, and cleaning
operations associated with these coating
operations.”, effective May 12, 2011.

(I) Ohio Administrative Code Rule
3745-72-02 “Definitions.”, effective
May 12, 2011.

(J) Ohio Administrative Code Rule
3745-72-05 “Liability.”, effective May
12, 2011.

(K) Ohio Administrative Code Rule
3745-72-06 “Defenses.”, effective May
12, 2011.

(L) May 2, 2011, “Director’s Final
Findings and Orders,” signed by Scott J.
Nally, Director, Ohio Environmental
Protection Agency.

[FR Doc. 201308691 Filed 4-26-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2012-0965; FRL-9806-6]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Volatile Organic
Compounds Emissions Reductions
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the District of Columbia.
This SIP revision consists of
amendments to Chapters 1 and 7 of Title
20 (Environment) of the District of
Columbia Municipal Regulations
(DCMR) for the Control of Volatile
Organic Compounds (VOC) to meet the
requirement to adopt reasonably
available control technology (RACT) for
sources as recommended by the Ozone
Transport Commission (OTC) model
rules and EPA’s Control Techniques
Guidelines (CTG) standards. This SIP
revision also includes negative
declarations for various VOC source
categories. EPA is approving the
regulation changes and the negative
declarations in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This final rule is effective on
May 29, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2012—-0965. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the District of Columbia.
Department of the Environment, Air
Quality Division, 1200 1st Street NE.,
5th floor, Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Gregory Becoat, (215) 814-2036, or by
email at becoat.gregory@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Summary of SIP Revision

On February 11, 2013 (78 FR 9648),
EPA published a notice of proposed
rulemaking (NPR) for the District of
Columbia. The NPR proposed approval
of amendments to Chapters 1 and 7 of
Title 20 (Environment) of the DCMR for
the control of VOCs to meet the
requirement to adopt RACT and
negative declarations for various VOC
source categories. The formal SIP
revision was submitted by the District of
Columbia on January 26, 2010, March
24, 2011, and March 15, 2012. The SIP
revision amends the District’s
regulations to impose the VOC RACT
requirements as recommended by OTC’s
model rules for consumer products,
adhesives and sealants, architectural
and industrial maintenance, portable
fuel containers and spouts, and solvent
cleaning and also include VOC RACT
requirements consistent with EPA’s
CTGs for flexible packaging and
printing, large appliance coatings, metal
furniture coatings, and miscellaneous
metal products and plastic parts
coatings, lithographic and letterpress
printing, miscellaneous industrial
adhesives, and industrial cleaning
solvents. The SIP revision also consists
of negative declarations for the
following VOC source categories: Auto
and Light-duty Truck Assembly
Coatings; Fiberglass Boat Manufacturing
Materials; Paper, Film and Foil
Coatings; and Flatwood Paneling. EPA
received no adverse comments on the
NPR to approve the District of
Columbia’s SIP revision. A more
complete explanation of the
amendments and the rationale for EPA’s
proposed action is explained in the
technical support document and the
NPR in support of this final rulemaking
and will not be restated here.

II. Final Action

EPA is approving the District of
Columbia’s SIP revisions adopting VOC
RACT requirements for various source
categories. EPA is also approving the
District’s negative declarations pursuant
to section 182(b)(2)(A) of the CAA for
those CTG categories where no sources
are located in the District.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
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CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by

Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 28, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action approving the District’s
amendments to regulations for the
control of VOCs and negative
declarations for various VOC source
categories may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Intergovernmental relations,

Ozone, Volatile organic compounds.
Dated: April 16, 2013.

W.C. Early,

Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

m 2.In §52.470,
m a. The table in paragraph (c) is
amended by:
m i. Revising the entry for Section 100.
m ii. Revising the entry for Section 199.
m iii. Revising the entry for Section 700.
m iv. Removing the entries for Sections
707 and 708.
m v. Revising the entry for Section 710.
m vi. Adding an entry for Section 714 in
numerical order.
m vii. Revising the entries for Sections
715, 716, and 719 through 737.
m viii. Removing the entries for Sections
738, 739, 740, 741, and 742.
m ix. Revising the entries for Sections
743 through 749.
m x. Removing the entry for Section 750.
m xi. Revising the entries for Sections
751 through 754.
m xii. Adding entries for Sections 755
through 758, 763 through 771, and 773
through 778 in numerical order.
m xiii. Revising the entry for Section
799.
m b. The table in paragraph (e) is
amended by revising the entry for
Negative Declarations—VOC Source
Categories.

The added and revised text reads as
follows:

§52.470 Identification of plan.
* * * * *
(C) * * *

EPA-APPROVED DISTRICT OF COLUMBIA REGULATIONS

State citation

Title/subject

State effective
date

EPA approval date

Additional explanation

District of Columbia Municipal Regulations (DCMR), Title 20—Environment

Chapter 1 General

Section 100

Purpose, Scope and Construction

12/30/11

4/29/13 [Insert page num-
ber where the document

Paragraph 100.4 is re-
vised.

begins].
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State effective

State citation Title/subject date EPA approval date Additional explanation
Section 199 ... Definitions and Abbreviations ...... 12/30/11  4/29/183 [Insert page num-  Removes the following
ber where the document definitions and terms:
begins]j. “Control technique
guideline,” “Cylinder-
wipe,” “Gravure,”
“Heatset,” “Inking cyl-
inder,” “Intaglio,” “Let-
terpress,” “Letterset,”
“Offset printing proc-
ess,” “Paper-wipe,”
“Photochemically reac-
tive solvent,” “Plate,”
“Printing,” “Printing op-
eration,” “Printing unit,”
“Water-based solvent,”
and “Wipe cleaning.”
Repeals “Volatile or-
ganic compounds” and
replaced it with a new
definition for VOCs.
Chapter 7 Volatile Organic Compounds
Section 700 ......cccevirieeniiieneiens Miscellaneous Volatile Organic 12/30/11  4/29/13 [Insert page num-  Title changed.
Compounds. ber where the document
begins].
Section 710 ....ccoociiiiiiiiiie Intaglio, Flexographic, and Roto- 12/30/11  4/29/183 [Insert page num-
gravure Printing. ber where the document
begins].
Section 714 ....ooooveeeeee e, Control Techniques Guidelines ... 12/30/11  4/29/183 [Insert page num-  Section Added.
ber where the document
begins].
Section 715 ..o Major Source and Case-By-Case 12/30/11  4/29/13 [Insert page num-  Title Changed.
Reasonably Available Control ber where the document
Technology (RACT). begins].
Section 716 .....ooveveieeiieieecee Offset Lithography and Letter- 12/30/11  4/29/183 [Insert page num-  Title Changed.
press Printing. ber where the document
begins].
Section 719 ..o Consumer Products—General 12/30/11  4/29/13 [Insert page num-
Requirements. ber where the document
begins].
Section 720 .....ccccevireeniieeneens Consumer Products—VOC 12/30/11  4/29/13 [Insert page num-
Standards. ber where the document
begins].
Section 7271 ..o Consumer Products—Exemptions 12/30/11  4/29/13 [Insert page num-
from VOC Standards. ber where the document
begins].
Section 722 ... Consumer Products—Registered 12/30/11  4/29/13 [Insert page num-
Under FIFRA. ber where the document
begins]j.
Section 723 ..o Consumer  Products—Products 12/30/11  4/29/13 [Insert page num-
Requiring Dilution. ber where the document
begins].
Section 724 ..o Consumer Products—Ozone De- 12/30/11  4/29/13 [Insert page num-
pleting Compounds. ber where the document
begins].
Section 725 ... Consumer Products—Aerosol 12/30/11  4/29/13 [Insert page num-
Adhesives. ber where the document

begins].
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EPA-APPROVED DISTRICT OF COLUMBIA REGULATIONS—Continued

State effective

State citation Title/subject date EPA approval date Additional explanation
Section 726 .......cccevvreeniiieneiens Consumer Products—Anti- 12/30/11  4/29/13 [Insert page num-
perspirants Or Deodorants. ber where the document
begins]j.
Section 727 ..o Consumer Products—Contact 12/30/11  4/29/183 [Insert page num-  Title Changed.
Adhesives, Electronic Clean- ber where the document
ers, Footwear And Leather begins].
Care Products, And General
Purpose Degreasers.
Section 728 ........ccooiiiiiiis Consumer  Products—Adhesive 12/30/11  4/29/13 [Insert page num-  Title Changed.
Removers, Electrical Cleaners, ber where the document
And Graffiti Removers. begins].
Section 729 .....cccceviiiiniieeees Consumer Products—Solid  Air 12/30/11  4/29/13 [Insert page num-  Title Changed.
Fresheners And Toilet/Urinal ber where the document
Care Products. begins]j.
Section 730 .....ooveviiieeiieeeee Consumer  Products—Charcoal 12/30/11  4/29/183 [Insert page num-  Title Changed.
Lighter Materials. ber where the document
begins].
Section 731 ..o Consumer Products—Floor Wax 12/30/11  4/29/183 [Insert page num-  Title Changed.
Strippers. ber where the document
begins].
Section 732 .....cccceviiieieeeeee Consumer Products—Labeling Of 12/30/11  4/29/13 [Insert page num-  Title Changed.
Contents. ber where the document
begins]j.
Section 733 ..o Consumer  Products—Reporting 12/30/11  4/29/183 [Insert page num-  Title Changed.
Requirements. ber where the document
begins].
Section 734 ..o Consumer Products—Test Meth- 12/30/11  4/29/183 [Insert page num-  Title Changed.
ods. ber where the document
begins].
Section 735 ....ccooceiiiieeeeee Consumer Products—Alternative 12/30/11  4/29/13 [Insert page num-  Title Changed.
Control Plans. ber where the document
begins]j.
Section 736 .....cooveviiieiieeeee Consumer Products—Innovative 12/30/11  4/29/183 [Insert page num-  Title Changed.
Products Exemption. ber where the document
begins].
Section 737 ....ccociiiiiiis Consumer  Products—Variance 12/30/11  4/29/183 [Insert page num-  Title Changed.
Requests. ber where the document
begins].
Section 743 ..o Adhesives and Sealants—Gen- 12/30/11  4/29/13 [Insert page num-  Title Changed.
eral Requirements. ber where the document
begins]j.
Section 744 ......occoeiiiiiiee Adhesives and Sealants—VOC 12/30/11  4/29/13 [Insert page num-  Title Changed.
Standards. ber where the document
begins].
Section 745 ..., Adhesives and Sealants—Ex- 12/30/11  4/29/183 [Insert page num-  Title Changed.
emptions and Exceptions. ber where the document
begins].
Section 746 .......cccoveveeniiiieeens Adhesives and Sealants—Admin- 12/30/11  4/29/13 [Insert page num-  Title Changed.
istrative Requirements. ber where the document
begins]j.
Section 747 .....coocvviiieiieeeee Adhesives and Sealants—Com- 12/30/11  4/29/13 [Insert page num-  Title Changed.
pliance Procedures and Test ber where the document
Methods. begins]j.
Section 748 .......cccoviiieriieees Adhesives and Sealants—Con- 12/30/11  4/29/13 [Insert page num-  Title Changed.
tainer Labeling. ber where the document
begins].
Section 749 ... Adhesives and Sealants—Appli- 12/30/11  4/29/13 [Insert page num-  Title Changed.
cation Methods. ber where the document
begins].
Section 751 ... Portable Fuel Containers and 12/30/11  4/29/13 [Insert page num-  Title Changed.
Spouts—General Require- ber where the document
ments. begins].
Section 752 .......cccooiiiiiiiiiies Portable Fuel Containers and 12/30/11  4/29/13 [Insert page num-  Title Changed.
Spouts—Performance  Stand- ber where the document
ards and Test Procedures. begins].
Section 753 ..o Portable Fuel Containers and 12/30/11  4/29/13 [Insert page num-  Title Changed.
Spouts—Exemptions. ber where the document
begins].
Section 754 .......ccoiiiiiieee Portable Fuel Containers and 12/30/11  4/29/13 [Insert page num-  Title Changed.

Spouts—Labeling
ments.

Require-

ber where the document
begins].
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State effective

State citation Title/subject date EPA approval date Additional explanation

Section 755 .....ooiiiiieeeee Portable Fuel Containers and 12/30/11  4/29/13 [Insert page num-  Section Added.

Spouts—Certification and ber where the document
Compliance Test Procedures. begins]j.
Section 756 ......cocceeeeeniieiieicee Portable Fuel Containers and 12/30/11  4/29/183 [Insert page num-  Section Added.
Spouts—Enforcement. ber where the document
begins].
Section 757 ..eoiiiiieeee Portable Fuel Containers and 12/30/11  4/29/13 [Insert page num-  Section Added.
Spouts—Innovative Product ber where the document
Exemption. begins]j.
Section 758 ......cocveiiiiiiieeee Portable Fuel Containers and 12/30/11  4/29/183 [Insert page num-  Section Added.
Spouts—Variance. ber where the document
begins].
Section 763 ......coccoeiieiiiieee Solvent Cleaning—General Re- 12/30/11  4/29/13 [Insert page num-  Section Added.
quirements. ber where the document
begins]j.

Section 764 ........ccccoieiiiiiiiins Solvent Cleaning—Cold Cleaning 12/30/11  4/29/13 [Insert page num-  Section Added.
ber where the document
begins].

Section 765 ......cocceeiieiieiee Solvent Cleaning—Batch Vapor 12/30/11  4/29/13 [Insert page num-  Section Added.

Cleaning. ber where the document
begins]j.
Section 766 ........cccoceeviirieenneenne. Solvent Cleaning—In-Line Vapor 12/30/11  4/29/183 [Insert page num-  Section Added.
Cleaning. ber where the document
begins].
Section 767 .....coocvevieiieeee Solvent Cleaning—Airless and 12/30/11  4/29/13 [Insert page num-  Section Added.
Air-Tight Cleaning. ber where the document
begins]j.
Section 768 ........ccocoeviiiiiiiins Solvent Cleaning—Alternative 12/30/11  4/29/13 [Insert page num-  Section Added.
Compliance. ber where the document
begins].
Section 769 ......cocceeiieiiiieee Solvent Cleaning—Record- 12/30/11  4/29/13 [Insert page num-  Section Added.
keeping and Monitoring. ber where the document
begins]j.
Section 770 .....coovvecieiieieeeee Miscellaneous Industrial Solvent 12/30/11  4/29/183 [Insert page num-  Section Added.
Cleaning Operations. ber where the document
begins].
Section 7771 ..o Miscellaneous Cleaning and VOC 12/30/11  4/29/13 [Insert page num-  Section Added.
Materials Handling Standards. ber where the document
begins]j.
Section 773 ..o Architectural and Industrial Main- 12/30/11  4/29/183 [Insert page num-  Section Added.
tenance Coating—General Re- ber where the document
quirements. begins].
Section 774 .....coooviiiiiie Architectural and Industrial Main- 12/30/11  4/29/13 [Insert page num-  Section Added.
tenance Coating—Standards. ber where the document
begins].

Section 775 .....oooviiiiiiie Architectural and Industrial Main- 12/30/11  4/29/183 [Insert page num-  Section Added.

tenance Coating—Exemptions. ber where the document
begins].

Section 776 .....covveveieeiieeee Architectural and Industrial Main- 12/30/11  4/29/13 [Insert page num-  Section Added.

tenance Coating—Labeling Re- ber where the document
quirements. begins]j.

Section 777 ..o Architectural and Industrial Main- 12/30/11  4/29/183 [Insert page num-  Section Added.

tenance Coating—Reporting ber where the document
Requirements. begins].
Section 778 .....oovvveiieieeee Architectural and Industrial Main- 12/30/11  4/29/13 [Insert page num-  Section Added.
tenance Coating—Testing Re- ber where the document
quirements. begins]j.

Section 799 ... Definitions .........cccoeviiiiiiie 12/30/11  4/29/183 [Insert page num-  Revised to update the
ber where the document definitions, terms, and
begins]. the section title.

* * * * *

(e] * * %
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Name of non-regulatory SIP
revision

Applicable geographic area

State submittal date

EPA approval date

Additional explanation

* *

Negative Declarations—VOC Metropolitan Washington
ozone nonattainment area.
Negative Declarations—VOC Metropolitan Washington
ozone nonattainment area.

Source Categories.

Source Categories.

* * *

4/8/93, 9/4/97

1/26/10, 3/24/11

10/27/99, 64 FR 57777 ........

4/29/13 [Insert Federal
Register page number

* *

52.478(a), 52.478(b).

52.478(c).

where the document be-
gins and date].

* * *

m 3. Section 52.478 is amended by
adding paragraph (c) to read as follows:

§52.478 Rules and regulations.

(c) On March 24, 2011, the District of
Columbia submitted a letter to EPA
declaring that there are no sources
located in the District which belong to
the following VOC categories:

(1) Auto and Light-duty Truck
Assembly Coatings;

(2) Fiberglass Boat Manufacturing
Materials;

(3) Paper, Film and Foil Coatings;

(4) Flatwood Paneling.

[FR Doc. 2013-09937 Filed 4-26—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[EPA-HQ-OAR-2011-0111; FRL-9800-9]
RIN-2060-AQ84

Protection of Stratospheric Ozone:
Listing of Substitutes for Ozone-

Depleting Substances—Fire
Suppression and Explosion Protection

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to the U.S.
Environmental Protection Agency’s
Significant New Alternatives Policy
program, this action lists C7
Fluoroketone as an acceptable
substitute, subject to narrowed use
limits, for ozone-depleting substances
used as streaming agents in the fire
suppression and explosion protection
sector. The program implements Section
612 of the Clean Air Act, as amended in
1990, which requires the Agency to

evaluate substitutes and find them
acceptable where they pose comparable
or lower overall risk to human health
and the environment than other
available substitutes.

DATES: This rule is effective on May 29,
2013.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2011-0111. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and is publicly available
only in hard copy form. Publicly
available docket materials are available
either electronically through
www.regulations.gov or in hard copy at
the Air and Radiation Docket, EPA/DC,
EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.
FOR FURTHER INFORMATION CONTACT:
Bella Maranion, Stratospheric
Protection Division, Office of
Atmospheric Programs (6205]),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460; telephone number: (202)
343-9749; fax number: (202) 343—-2363;
email address: maranion.bella@epa.gov.
SUPPLEMENTARY INFORMATION: The
regulations implementing the
Significant New Alternatives Policy
(SNAP) program are codified at 40 CFR

part 82, subpart G. The appendices to
subpart G list substitutes for ozone-
depleting substances (ODSs) for specific
end uses as unacceptable or as
acceptable with certain restrictions
imposed on their use. In addition, a list
of acceptable substitutes without
restrictions is available at http://
www.epa.gov/ozone/snap/lists/
index.html. This final rule will add a
new fire suppression agent to the SNAP
list of acceptable substitutes in the
appendices to subpart G and specifically
to the list of substitutes for halon 1211
for streaming uses. This action does not
place any significant burden on the
regulated community but lists as
acceptable, subject to narrowed use
limits, a new halon substitute. The
restrictions will ensure that this
substitute will not pose a greater risk to
human health or the environment than
other available or potentially available
substitutes in the fire suppression end
use.

This final rule finds C7 Fluoroketone
acceptable subject to narrowed use
limits as a substitute for halon 1211 for
use as a streaming agent in portable fire
extinguishers in nonresidential
applications. Halons are chemicals that
were once widely used in the fire
protection sector but have been banned
from production in the U.S. since 1994
because their emissions into the
atmosphere are highly destructive to the
stratospheric ozone layer. This action
will provide users that need specialized
fire protection applications with more
alternatives to the use of halons.
Businesses that may be regulated, either
through manufacturing, distribution,
installation and servicing, or use of the
fire suppression equipment containing
the substitutes are listed in the table
below:

TABLE 1—POTENTIALLY REGULATED ENTITIES, BY NORTH AMERICAN INDUSTRIAL CLASSIFICATION SYSTEM (NAICS) CODE

Category NAICS Code Description of regulated entities
Construction .......ccceeeeeiiiii e 238210 | Alarm system (e.qg., fire, burglar), electric, installation only.
Manufacturing .......cc.ccoeviniiiiiii 325998 | Fire extinguisher chemical preparations manufacturing.


http://www.epa.gov/ozone/snap/lists/index.html
http://www.epa.gov/ozone/snap/lists/index.html
http://www.epa.gov/ozone/snap/lists/index.html
mailto:maranion.bella@epa.gov
http://www.regulations.gov
http://www.regulations.gov
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TABLE 1—POTENTIALLY REGULATED ENTITIES, BY NORTH AMERICAN INDUSTRIAL CLASSIFICATION SYSTEM (NAICS)

CobE—Continued

Category NAICS Code Description of regulated entities
Manufacturing 332919 | Nozzles, fire fighting, manufacturing.
Manufacturing ... 334290 | Fire detection and alarm systems manufacturing.
Manufacturing ... 336611 | Shipbuilding and repairing.
Manufacturing ... 339999 | Fire extinguishers, portable, manufacturing.
Manufacturing ... 336411 | Aircraft manufacturing.
Manufacturing 336413 | Other aircraft parts and auxiliary equipment manufacturing.

This table is not intended to be
exhaustive, but rather a guide regarding
entities likely to be regulated by this
action. If you have any questions about
whether this action applies to a
particular entity, consult the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Table of Contents

I. Section 612 Program
A. Statutory Requirements
B. Regulatory History
II. Listing Decision: Fire Suppression and
Explosion Protection Streaming
Application: C7 Fluoroketone—
Acceptable Subject to Narrowed Use
Limits
III. Response to Public Comment
IV. Final Action
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132:Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act
J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Congressional Review Act

I. Section 612 Program

A. Statutory Requirements

Section 612 of the Clean Air Act
(CAA) requires EPA to develop a
program for evaluating alternatives to
ozone-depleting substances. EPA refers
to this program as the Significant New
Alternatives Policy (SNAP) program.

The major provisions of Section 612 are:

¢ Rulemaking—Section 612(c)
requires EPA to promulgate rules
making it unlawful to replace any class
I (chlorofluorocarbon, halon, carbon

tetrachloride, methyl chloroform, and
hydrobromofluorocarbon) or class II
(hydrochlorofluorocarbon) substance
with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

e Listing of Unacceptable/Acceptable
Substitutes—Section 612(c) also
requires EPA to publish a list of the
substitutes unacceptable for specific
uses and to publish a corresponding list
of acceptable alternatives for specific
uses. The list of acceptable substitutes is
found at http://www.epa.gov/ozone/
snap/lists/index.html, and the lists of
“unacceptable,” ““acceptable subject to
use conditions,” and “acceptable
subject to narrowed use limits”
substitutes are found in the appendices
to subpart G of 40 CFR part 82.

e Petition Process—Section 612(d)
grant the right to any person to petition
EPA to add a substitute to, or delete a
substitute from, the lists published in
accordance with Section 612(c). The
Agency has 90 days to grant or deny a
petition. Where the Agency grants the
petition, EPA must publish the revised
lists within an additional six months.

e 90-day Notification—Section 612(e)
directs EPA to require any person who
produces a chemical substitute for a
class I substance to notify the Agency
not less than 90 days before new or
existing chemicals are introduced into
interstate commerce for significant new
uses as substitutes for a class I
substance. The producer must also
provide the Agency with the producer’s
unpublished health and safety studies
on such substitutes.

o Outreach—Section 612(b)(1) states
that the Administrator shall seek to
maximize the use of federal research
facilities and resources to assist users of
class I and II substances in identifying
and developing alternatives to the use of
such substances in key commercial
applications.

o Clearinghouse—Section 612(b)(4)
requires the Agency to set up a public

clearinghouse of alternative chemicals,
product substitutes, and alternative
manufacturing processes that are
available for products and
manufacturing processes which use
class I and II substances.

B. Regulatory History

On March 18, 1994, EPA published
the original rulemaking (59 FR 13044)
which established the process for
administering the SNAP program and
issued EPA’s first lists identifying
acceptable and unacceptable substitutes
in the major industrial use sectors
(subpart G of 40 CFR part 82). These
sectors include: Refrigeration and air-
conditioning; foam blowing; solvents
cleaning; fire suppression and explosion
protection; sterilants; aerosols;
adhesives, coatings and inks; and
tobacco expansion. These sectors
comprise the principal industrial sectors
that historically consumed the largest
volumes of ODS.

Section 612 of the CAA requires EPA
to list as acceptable those substitutes
that do not present a significantly
greater risk to human health and the
environment as compared with other
substitutes that are currently or
potentially available.

Under the SNAP regulations, anyone
who plans to market or produce a
substitute to replace a class I substance
or class II substance in one of the eight
major industrial use sectors must
provide notice to the Agency, including
health and safety information on the
substitute at least 90 days before
introducing it into interstate commerce
for significant new use as an alternative.
40 CFR 82.176(a). This requirement
applies to the persons planning to
introduce the substitute into interstate
commerce,! which typically are

1 As defined at 40 CFR 82.104, “interstate
commerce” means the distribution or transportation
of any product between one state, territory,
possession or the District of Columbia, and another
state, territory, possession or the District of
Columbia, or the sale, use or manufacture of any
product in more than one state, territory, possession
or District of Columbia. The entry points for which
a product is introduced into interstate commerce
are the release of a product from the facility in
which the product was manufactured, the entry into


http://www.epa.gov/ozone/snap/lists/index.html
http://www.epa.gov/ozone/snap/lists/index.html
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chemical manufacturers but may
include importers, formulators, or end-
users when they are responsible for
introducing a substitute into
commerce.2 The 90-day SNAP review
process begins once EPA receives the
submission and determines that the
submission includes complete and
adequate data (40 CFR 82.180(a)). As
required by the CAA, the SNAP
regulations, 40 CFR 82.174(a), prohibit
the introduction of a substitute into
interstate commerce earlier than 90 days
after notice has been provided to the
Agency.

The Agency has identified four
possible decision categories for
substitutes that are submitted for
evaluation: acceptable; acceptable
subject to use conditions; acceptable
subject to narrowed use limits; and
unacceptable 3 (40 CFR 82.180(b)). Use
conditions and narrowed use limits are
both considered “use restrictions” and
are explained below. Substitutes that are
deemed acceptable with no use
restrictions (no use conditions or
narrowed use limits) can be used for all
applications within the relevant end-
uses within the sector. Substitutes that
are acceptable subject to use restrictions
may be used only in accordance with
those restrictions.

After reviewing a substitute, the
Agency may determine that a substitute
is acceptable only if certain conditions
in the way that the substitute is used are
met to minimize risks to human health
and the environment. EPA describes
such substitutes as “acceptable subject
to use conditions.” Entities that use
these substitutes without meeting the
associated use conditions are in
violation of EPA’s SNAP regulations. 40
CFR 82.174(c).

For some substitutes, the Agency may
permit a narrow range of use within an
end-use or sector. For example, the
Agency may limit the use of a substitute
to certain end-uses or specific
applications within an industry sector.
EPA describes these substitutes as
“acceptable subject to narrowed use
limits.”” A person using a substitute that
is acceptable subject to narrowed use
limits in applications and end-uses that
are not consistent with the narrowed
use limit is using the substitute in an
unacceptable manner and is in violation

a warehouse from which the domestic manufacturer
releases the product for sale or distribution, and at
the site of United States Customs clearance.

2 As defined at 40 CFR 82.172, “end-use” means
processes or classes of specific applications within
major industrial sectors where a substitute is used
to replace an ODS.

3The SNAP regulations also include “pending,”
referring to submissions for which EPA has not
reached a determination, under this provision.

of section 612 of the CAA and EPA’s
SNAP regulations. 40 CFR 82.174(c).

The Agency publishes its SNAP
program decisions in the Federal
Register. EPA first publishes decisions
concerning substitutes that are deemed
acceptable subject to use restrictions
(use conditions and/or narrowed use
limits), or substitutes deemed
unacceptable, as proposed rulemakings
to allow the public opportunity to
comment, before publishing final
decisions.

In contrast, EPA publishes decisions
concerning substitutes that are deemed
acceptable with no restrictions in
‘“notices of acceptability,” rather than as
proposed and final rules. As described
in the preamble to the rule initially
implementing the SNAP program in the
Federal Register at 59 FR 13044 on
March 18, 1994, EPA does not believe
that rulemaking procedures are
necessary to list alternatives that are
acceptable without restrictions because
such listings neither impose any
sanction nor prevent anyone from using
a substitute.

Many SNAP listings include
“Comments” or “Further Information”
to provide additional information on
substitutes. Since this additional
information is not part of the regulatory
decision, these statements are not
binding for use of the substitute under
the SNAP program. However, regulatory
requirements so listed are binding under
other regulatory programs (e.g., worker
protection regulations promulgated by
the U.S. Occupational Safety and Health
Administration (OSHA)). The “Further
Information” classification does not
necessarily include all other legal
obligations pertaining to the use of the
substitute. While the items listed are not
legally binding under the SNAP
program, EPA encourages users of
substitutes to apply all statements in the
“Further Information” column in their
use of the substitute. In many instances,
the information simply refers to sound
operating practices that have already
been identified in existing industry and/
or building codes and standards. Thus,
many of the comments, if adopted,
would not require the affected user to
make significant changes in existing
operating practices.

For copies of the comprehensive
SNAP lists of substitutes or additional
information on SNAP, refer to EPA’s
Ozone Layer Protection Web site at
www.epa.gov/ozone/snap/index.html.
For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the SNAP final
rulemaking in the Federal Register at 59
FR 13044 on March 18, 1994, codified

at 40 CFR part 82, subpart G. A
complete chronology of SNAP decisions
and the appropriate citations are found
at http://www.epa.gov/ozone/snap/
chron.html.

II. Listing Decision: Fire Suppression
and Explosion Protection Streaming

Application: C7 Fluoroketone—
Acceptable Subject to Narrowed Use
Limits
EPA’s decision: EPA finds C7
Fluoroketone acceptable subject to
narrowed use limits as a substitute for
halon 1211 for use as a streaming agent.
The narrowed use limits require that C7
Fluoroketone be used only in
nonresidential applications.

C7 Fluoroketone is also known as C7
FK or FK-6—1-14. This substitute is a
blend of two isomers, 3-
pentanone,l,l,l,2,4,5,5,5—octaﬂuor0—2,4—
bis(trifluoromethyl) (Chemical Abstracts
Service Registry Number [CAS Reg. No.]
813—44-5) and 3-
hexanone,1,1,1,2,4,4,5,5,6,6,6-
undecafluoro-2-(trifluoromethyl) (CAS
Reg. No. 813—45-6). You may find the
submission under docket EPA-HQ-
OAR-2011-0111 at http://
www.regulations.gov.

Environmental information: C7
Fluoroketone has zero ODP and a GWP
of approximately 1. Therefore, C7
Fluoroketone is not expected to pose
any significant adverse impact on the
ozone layer or climate.

The physicochemical properties of the
majority of halon substitutes make it
unlikely that the substitutes would be
released to surface water as a result of
use. In the case of C7 Fluoroketone, the
proposed substitute is insoluble in
water and readily volatilizes. Thus, EPA
expects that all of the constituents
would rapidly vaporize during
expulsion from the container, would not
be likely to settle, and therefore would
be unlikely to lead to surface water
contamination or generation of solid
waste.

C7 Fluoroketone has not been
exempted as a volatile organic
compound (VOC) under the CAA (40
CFR 51.100(s)). VOC emissions from the
production of portable extinguishers
charged with C7 Fluoroketone are
controlled through standard industry
practices, and as such, emissions from
manufacture of units are likely to be
minimal. An assessment was performed
to compare the annual VOC emissions
from use of C7 Fluoroketone in portable
extinguishers in one year to other
anthropogenic sources of VOC
emissions. This assessment is available
in docket EPA-HQ-OAR-2011-0111
under the name, “Risk Screen on
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Substitute for Halon 1211 as a
Streaming Agent in Portable Fire
Extinguishers Substitute: C7
Fluoroketone.” This assessment finds
that even if the entire portion for
streaming agent applications of the
allowable quantity of C7 FK produced
by the submitter in one year was all
released to the atmosphere (extremely
unlikely), the resulting VOC emissions
would be approximately equal to
3.0x10~ 2 percent of annual VOC
emissions caused by fires,* or only
about 1.1x10~3 percent of all annual
anthropogenic VOC emissions.> The
environmental impacts of these VOCs
are not considered a significant risk to
local air quality.

Toxicity and exposure data:
Inhalation of C7 Fluoroketone could
cause respiratory tract irritation and
symptoms may include cough, sneezing,
nasal discharge, headache, hoarseness,
and nose and throat pain. Contact with
the eyes and/or skin during product use
is not expected to result in significant
irritation. Ingestion of C7 Fluoroketone
is not expected to cause health effects,
and there is no anticipated need for first
aid if C7 Fluoroketone is ingested. The
potential health effects of C7
Fluoroketone can be minimized by
following the exposure guidelines and
recommendations for ventilation and
personal protective equipment (PPE)
outlined in the Material Safety Data
Sheet (MSDS) and discussed further
below.

EPA evaluated occupational and
general population exposure at
manufacture and at end use to ensure
that the use of C7 Fluoroketone will not
pose unacceptable risks to workers or
the general public. This risk screen is
available in docket EPA-HQ-OAR~
2011-0111 under the name, “Risk
Screen on Substitute for Halon 1211 as
a Streaming Agent in Portable Fire
Extinguishers Substitute: C7
Fluoroketone.”

EPA is providing the following
additional information regarding use of
C7 Fluoroketone as a streaming agent in
nonresidential applications.
Appropriate protective measures should
be taken and proper training
administered for the manufacture,
clean-up and disposal of this product.
For this new chemical, the manufacturer
developed an acceptable exposure limit
(AEL) for the workplace set at a level
believed to protect from chronic adverse

4Based on 2010 projections calculated using 2008
EPA annual VOC emissions data for residential
wood burning and agricultural field burning (EPA
2008 and EPA 2011) and ICF assumptions.

5Based on 2010 projections calculated using 2008
EPA annual VOC emissions data (EPA 2009) and
ICF assumptions.

health effects those workers who are
regularly exposed, such as in the
manufacturing or filling processes. EPA
reviewed the submitter’s supporting
data and accepts the manufacturer’s
AEL for C7 Fluoroketone of 225 ppm
over an 8-hour time-weighted average.®
EPA recommends the following for
establishments filling canisters to be
used in streaming applications:

—adequate ventilation should be in
place;

—all spills should be cleaned up
immediately in accordance with good
industrial hygiene practices; and

—training for safe handling procedures
should be provided to all employees
that would be likely to handle the
containers of the agent or
extinguishing units filled with the
agent.

EPA anticipates that C7 Fluoroketone
will be used consistent with the
recommendations specified in the
manufacturer’s MSDS.

EPA recommends that users of C7
Fluoroketone as a streaming agent act in
accordance with the latest edition of
NFPA Standard 10 for Portable Fire
Extinguishers. We expect that users will
be able to meet the recommended
workplace exposure limit and address
potential health risks by following the
above recommendations, using the
substitute in accordance with the
manufacturer’s MSDS, and following
other safety precautions common to the
fire protection industry.

Comparison to other fire
suppressants: C7 Fluoroketone is not
ozone-depleting with a GWP of
approximately 1 in contrast to halon
1211 (with an ODP of 7.1 and a GWP of
1890), the ODS which it replaces.
Compared to other substitutes for halon
1211, such as HCFC Blend B (with ODP
of roughly 0.01 and GWP of roughly 80),
HFC-227ea (with ODP of 0 and GWP of
3220), and HFC-236fa (with an ODP of
0 and GWP of 9810), C7 Fluoroketone
has a similar or less significant impact
on the ozone layer and climate. Risk to
the general population is expected to be
negligible provided because under the
narrowed use limits the substitute is not
approved for use in residential
applications. Occupational exposure
should not pose a problem if use is in
accordance with the manufacturer’s
MSDS and other precautions normally
used in the fire protection industry.

6 “Determination of an AEL for C7 Fluoroketone
(C7 FK),” Appendix A to Risk Screen on Substitute
for Halon 1211 as a Streaming Agent in Portable
Fire Extinguishers Substitute: C7 Fluoroketone.
Available in docket EPA-HQ-OAR-2011-0111.

II1. Response to Public Comment

The EPA published in the Federal
Register at 77 FR 58035 on September
19, 2012, a direct final rule and a
companion proposed rule issuing
listings for three fire suppressants under
EPA’s SNAP program. Because EPA
received an adverse comment
concerning the fire suppressant C7
Fluoroketone, EPA withdrew that part
of the direct final rule that listed C7
Fluoroketone at 77 FR 74381 on
December 19, 2012. This section
summarizes EPA’s response to the
comment received on the proposed rule.
The comment as well as a late comment
from the manufacturer of C7
Fluoroketone and additional supporting
documents used for EPA’s response can
be found in docket EPA-HQ-OAR-
2011-0111.

Comments: A commenter questioned
the potential toxicity and environmental
impacts of C7 Fluoroketone based on
the ability of some other fluorinated
ketones to react in water to form active
perfluorinated compounds. The
commenter indicates concern that the
reactivity of perfluorinated ketones in
water, particularly in tissues in which
there is a lung:blood air interface (e.g.,
nose, sinus, trachea along an inhalation
portal of entry), may pose significant
risks to individuals breathing the
compound due to interference with
proper oxygenation of the blood and/or
lung edema. The commenter also stated
that the two principal components of C7
Fluoroketone were expected to produce
derivatives of perfluorobutanoic acid in
the environment, in particular
hexafluoroacetone (HFA). The
commenter provides two references
documenting the extreme reactivity of
HFA in water.

In response to the above comment, the
compound’s manufacturer submitted a
late comment disagreeing with these
statements and indicating that hydrate
formation is significantly different for
branched fluoroketones such as C7
Fluoroketone compared to simple
unbranched fluoroketones such as HFA.
The manufacturer stated that C7
Fluoroketone has low mammalian
toxicity, low potential for aquatic
toxicity and low environmental impact.

Response: After evaluating the
comment, reviewing the risk screen
prepared under SNAP, and reviewing
supplemental information provided by
the manufacturer, EPA disagrees with
the concerns raised by the first
commenter. In the SNAP submission for
C7 Fluoroketone in the streaming end-
use and in more recent information
submitted by the manufacturer, data
indicate that C7 Fluoroketone has very
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low solubility or reactivity in water and
that it is highly volatile. The lack of
water solubility for C7 FK indicates that
it will not form gem-diol hydrates and
will thus not have appreciable effects in
any organisms that might be exposed to
it. In addition, the lack of solubility and
high volatility will prevent any
significant formation of
perfluorobutanoic acid derivatives (e.g.,
HFA) in surface waters. While the two
references provided by the commenter
document the extreme reactivity of HFA
in water (a fact that is supported by
other sources of chemical information),
these references provide no information
to support the claim that C7
Fluoroketone should react similarly.

Further, two inhalation studies
performed for C7 Fluoroketone (a 5-day
repeat toxicity study in which study
animals were exposed to high
concentrations of the compound and a
28-day repeat dose study in which male
and female rats were exposed to
concentrations <10,000 ppm for 6 hours
per day) showed no inhalation portal-of-
entry effects.” No other observations
were reported that might indicate any
other adverse effects on blood
oxygenation or similar impairments.
The concern with potential toxicity of
C7 Fluoroketone is not supported by
information available about its
chemistry and current toxicity testing
data on the compound.

IV. Final Action

We are issuing a final listing for C7
Fluoroketone, finding it acceptable
subject to narrowed use limits for use as
a substitute for halon 1211 as a
streaming agent in non-residential
applications, as initially proposed. We
have determined that the overall
environmental and human health risk
posed by C7 Fluoroketone is lower than
or comparable to the risks posed by
other available substitutes in the same
end use.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and it is therefore not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

7 Portal of entry effects are specifically
investigated in acute and short-term inhalation
exposure studies as the relevant tissues will receive
the greatest exposure to the study compound.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. This
final rule is an Agency determination. It
contains no new requirements for
reporting. However, the Office of
Management and Budget (OMB) has
previously approved the information
collection requirements contained in the
existing regulations in subpart G of 40
CFR part 82 under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control numbers 2060-0226 (EPA ICR
No. 1596.08). The OMB control numbers
for EPA’s regulations are listed in 40
CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statutes unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impact
of today’s rule on small entities, small
entities are defined as (1) a small
business that produces or uses fire
suppressants such as total flooding and/
or streaming agents as defined by the
Small Business Administration’s
regulations at 13 CFR 121.201; (2) a
small governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This final rule will not impose any
requirements on small entities beyond
current industry practices. Today’s
action effectively supports the
introduction of a new alternative to the
market for fire protection extinguishing
systems, thus providing additional
options for users making the transition
away from ozone-depleting halons.

Use of halon 1301 total flooding
systems and halon 1211 streaming
agents have historically been in
specialty fire protection applications
including essential electronics, civil
aviation, military mobile weapon

systems, oil and gas and other process
industries, and merchant shipping with
smaller segments of use including
libraries, museums, and laboratories.
The majority of halon system and
equipment owners continue to maintain
and refurbish existing systems since
halon supplies continue to be available
in the U.S. Owners of new facilities
make up the market for the new
alternative agent systems and may also
consider employing other available fire
protection options including new,
improved technology for early warning
and smoke detection. Thus, EPA is
providing more options to any entity,
including small entities, by finding
substitutes acceptable for use. The
narrowed use limit imposed on the
substitute in today’s rule is consistent
with the application suggested by the
submitter and with current industry
practices. Therefore, we conclude that
the rule does not impose any new cost
on businesses.

Although this final rule will not have
a significant economic impact on a
substantial number of small entities,
EPA nonetheless has tried to reduce the
impact of this rule on small entities. By
finding a new substitute acceptable,
today’s rule gives additional flexibility
to small entities that are concerned with
fire suppression. EPA also has worked
closely together with the NFPA, which
conducts regular outreach with small
entities and involves small state, local,
and tribal governments in developing
and implementing relevant fire
protection standards and codes.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
IT of the Unfunded Mandate Reform Act
of 1995 (UMRA), 2 U.S.C. 1531-1538 for
State, local, or tribal governments or the
private sector. This action imposes no
enforceable duty on any State, local, or
tribal governments or the private sector.
Therefore, this action is not subject to
the requirements of sections 202 or 205
of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
final rule will provide an additional
option for fire protection subject to
safety guidelines in industry standards.
These standards are typically already
required by state or local fire codes, so
this action will not affect small
governments.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
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direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This regulation
applies directly to facilities that use the
substance and not to governmental
entities. Thus, Executive Order 13132
does not apply to this action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). It does not significantly or
uniquely affect the communities of
Indian tribal governments because this
regulation applies directly to facilities
that use this substance and not to tribal
or governmental entities. Thus,
Executive Order 13175 does not apply
to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This action is not subject to E.O.
13045 (62 FR 19885, April 23, 1997)
because it is not economically
significant as defined in E.O. 12866, and
because the Agency does not believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children. This
action’s health and risk assessments are
discussed in section II.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus

standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This rulemaking involves technical
standards. EPA defers to existing NFPA
voluntary consensus standards and
Occupational Safety and Health
Administration (OSHA) regulations that
relate to the safe use of halon substitutes
reviewed under SNAP. EPA has worked
in consultation with OSHA to encourage
development of technical standards to
be adopted by voluntary consensus
standards bodies. EPA refers users to the
latest edition of NFPA 10 Standard for
Portable Fire Extinguishers. A copy of
this standard may be obtained by calling
the NFPA’s telephone number for
ordering publications at 1-800-344—
3555.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it
increases the level of environmental
protection for all affected populations
without having any disproportionately
high and adverse human health or
environmental effects on any
population, including any minority or
low-income population. This final rule
provides a fire suppression substitute
with no ODP and low GWP. The

avoided ODS and greenhouse gas
emissions would assist in restoring the
stratospheric ozone layer, avoiding
adverse climate impacts, and result in
human health and environmental
benefits.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective May 29, 2013.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements,
Stratospheric ozone layer.

Dated: April 18, 2013.
Bob Perciasepe,
Acting Administrator.

For the reasons set out in the
preamble, 40 CFR part 82 is amended as
follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

m 1. The authority citation for Part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

Subpart G—Significant New
Alternatives Policy Program

m 2. Subpart G of part 82 is amended by
adding appendix T to read as follows:

Appendix T to Subpart G of Part 82—
Substitutes listed in the April 29, 2013
Final Rule, effective May 29, 2013.
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FIRE SUPPRESSION AND EXPLOSION PROTECTION SECTOR—ACCEPTABLE SUBJECT TO NARROWED USE LIMITS

End-use Substitute

Decision Conditions

Further Information

C7 Fluoro-ketone as a
substitute for Halon
1211.

Streaming

Acceptable subject to
narrowed use limits.

For use only in non-
residential applica-
tions.

Use of this agent should be in accordance
with the latest edition of NFPA Standard
10 for Portable Fire Extinguishers.

For operations that fill canisters to be used
in streaming applications, EPA rec-
ommends the following:

—Adequate ventilation should be in place;

—All spills should be cleaned up imme-
diately in accordance with good industrial
hygiene practices; and

—Training for safe handling procedures
should be provided to all employees that
would be likely to handle containers of the
agent or extinguishing units filled with the
agent.

See additional comments 1, 2, 3, 4.

Additional comments:

1—Should conform to relevant OSHA requirements, including 29 CFR 1910, Subpart L, Sections 1910.160 and 1910.162.
2—Per OSHA requirements, protective gear (SCBA) should be available in the event personnel should reenter the area.
3—The agent should be recovered from the fire protection system in conjunction with testing or servicing, and recycled for later use or de-

stroyed.

4—EPA has no intention of duplicating or displacing OSHA coverage related to the use of personal protective equipment (e.g., respiratory pro-
tection), fire protection, hazard communication, worker training or any other occupational safety and health standard with respect to halon

substitutes.

[FR Doc. 2013—-10046 Filed 4-26-13; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 121009528-2729-02]
RIN 0648—-XC634

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfers.

SUMMARY: NMFS announces that the
State of North Carolina is transferring a
portion of its 2013 commercial summer
flounder quota to the Commonwealth of
Virginia and to the State of Rhode
Island; and that the Commonwealth of
Virginia is transferring a portion of its
2013 commercial summer flounder
quota to the Commonwealth of
Massachusetts and to the State of New
Jersey. NMFS is adjusting the quotas
and announcing the revised commercial
quota for each state involved.

DATES: Effective April 24, 2013, through
December 31, 2013.

FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, 978-281-9224.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are in 50 CFR part 648,
and require annual specification of a
commercial quota that is apportioned
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state are
described in § 648.100.

The final rule implementing
Amendment 5 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan, which was published
on December 17, 1993 (58 FR 65936),
provided a mechanism for summer
flounder quota to be transferred from
one state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS (Regional
Administrator), can transfer or combine
summer flounder commercial quota
under § 648.102(c)(2). The Regional
Administrator is required to consider
the criteria in § 648.102(c)(2)(i) to
evaluate requests for quota transfers or
combinations.

North Carolina has agreed to transfer
556,921 1b (252,615 kg) of its 2013
commercial quota to Virginia. This
transfer was prompted by summer
flounder landings of a number of North
Carolina vessels that were granted safe
harbor in Virginia due to hazardous
shoaling, from March 20, 2013, to April
5, 2013, thereby requiring a quota
transfer to account for an increase in
Virginia’s landings that would have
otherwise accrued against the North
Carolina quota. North Carolina has also

agreed to transfer 8,940 lb (4,055 kg) of
its 2013 commercial quota to Rhode
Island. This transfer was prompted by
summer flounder landings of a North
Carolina vessel that was granted safe
harbor in Rhode Island on March 17,
2013, thereby requiring a quota transfer
to account for an increase in Rhode
Island’s landings that would have
otherwise accrued against the North
Carolina quota.

Virginia has agreed to transfer 10,990
1b (4,985 kg) of its 2013 commercial
quota to Massachusetts. This transfer
was prompted by summer flounder
landings of a Virginia vessel that was
granted safe harbor in Massachusetts on
March 20, 2013, thereby requiring a
quota transfer to account for an increase
in Massachusetts’ landings that would
have otherwise accrued against Virginia
quota. Virginia has also agreed to
transfer 11,729 1b (5,320 kg) of its 2013
commercial quota to New Jersey. This
transfer was prompted by summer
flounder landings of a Virginia vessel
that was granted safe harbor in New
Jersey on March 7, 2013, thereby
requiring a quota transfer to account for
an increase in New Jersey’s landings
that would have otherwise accrued
against the Virginia quota. The Regional
Administrator has determined that the
criteria set forth in §648.102(c)(2)(i)
have been met. The revised summer
flounder quotas for calendar year 2013
are: North Carolina, 422,360 1b (191,579
kg); Virginia, 5,040,501 1b (2,286,333
kg); New Jersey, 1,972,066 1b (894,514
kg); Rhode Island, 1,839,824 1b (834,530
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kg); and Massachusetts, 791,236 1b
(358,899 kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 23, 2013.
Kara Meckley,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-10022 Filed 4-24-13; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 120918468—-3111-02]
RIN 0648-XC612

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Using Hook-and-Line
Gear in the Western Regulatory Area of
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by catcher vessels
(CVs) using hook-and-line gear in the
Western Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the A season
allowance of the 2013 Pacific cod total
allowable catch apportioned to CVs
using hook-and-line gear in the Western
Regulatory Area of the GOA.

DATES: Effective 1200 hours, Alaska
local time (A.Lt.), April 24, 2013,

through 1200 hours, A.Lt., September 1,
2013.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907—-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The A season allowance of the 2013
Pacific cod total allowable catch (TAC)
apportioned to CVs using hook-and-line
gear in the Western Regulatory Area of
the GOA is 145 metric tons (mt), as
established by the final 2013 and 2014
harvest specifications for groundfish of
the GOA (78 FR 13162, February 26,
2013).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the A season allowance
of the 2013 Pacific cod TAC
apportioned to CVs using hook-and-line
gear in the Western Regulatory Area of
the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 130 mt, and is setting aside
the remaining 15 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by using

hook-and-line gear in the Western
Regulatory Area of the GOA. After the
effective date of this closure the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Acting Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of directed fishing for
Pacific cod by CVs using hook-and-line
gear in the Western Regulatory Area of
the GOA. NMFS was unable to publish
a notice providing time for public
comment because the most recent,
relevant data only became available as
of April 22, 2013.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 23, 2013.
Kara Meckley,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-10021 Filed 4—24-13; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0926; Airspace
Docket No. 12-ANM-24]

Proposed Establishment of Class E
Airspace; Port Townsend, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Jefferson
County International Airport, Port
Townsend, WA. Controlled airspace is
necessary to accommodate aircraft using
new Area Navigation (RNAV) Global
Positioning System (GPS) standard
instrument approach procedures at
Jefferson County International Airport.
The FAA is proposing this action to
enhance the safety and management of
aircraft operations at the airport.
DATES: Comments must be received on
or before June 13, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2012—-0926; Airspace
Docket No. 12-ANM-24, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,

or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012—0926 and Airspace Docket No. 12—
ANM-24) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0926 and
Airspace Docket No. 12-ANM-24". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during

normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.
Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by establishing Class E
airspace extending upward from 700/
1,200 feet above the surface at Jefferson
County International Airport, Port
Townsend, WA. Controlled airspace
within a 9.3-mile radius of the airport
with a segment extending from the
radius of the airport to 10.1 miles west
of the airport is necessary to
accommodate aircraft executing new
RNAV (GPS) standard instrument
approach procedures at Jefferson County
International Airport. This action would
enhance the safety and management of
aircraft operations at the airport.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish controlled airspace at Jefferson
County International Airport, Port
Townsend, WA.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM WA E5 Port Townsend, WA [New]
Jefferson County International Airport,
WA

(Lat. 48°03'14” N., long. 122°48738” W.)

That airspace extending upward from 700
feet above the surface within a 9.3-mile
radius of the Jefferson County International

Airport and within 2.5 miles each side of the

284° bearing of the Jefferson County

International Airport extending from the 9.3-

mile radius to 10.1 miles west of the airport;
that airspace extending upward from 1,200
feet above the surface within an area
bounded by lat. 48°24’00” N., long.
123°18’00” W.; to lat. 48°23'00” N., long.
122°35’00” W.; to lat. 47°52’00” N., long.
122°33’00” W.; to lat. 47°53'00” N., long.
123°00°00” W.; to lat. 48°05’00” N., long.
123°17°00” W.; lat. 48°10’00” N., long.
123°23’00” W., thence to the point of
beginning.

Issued in Seattle, Washington, on April 17,
2013.

Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2013-09967 Filed 4-26—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0339; Airspace
Docket No. 12-AEA-15]

RIN 2120-AA66

Proposed Establishment of Area
Navigation (RNAV) Routes;
Washington, DC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish two new low-altitude RNAV
routes, designated T-287 and T—-299, in
the Washington, DC area. The new
routes would enhance the flow of air
traffic to the west of the Washington-
Dulles International Airport.

DATES: Comments must be received on
or before June 13, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue SE., West
Building Ground Floor, Room W12-140,

Washington, DC 20590-0001; telephone:

(202) 366—9826. You must identify FAA
Docket No. FAA-2013-0339 and
Airspace Docket No. 12-AEA-15 at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace Policy and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2013-0339 and Airspace Docket No. 12—
AEA-15) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2013-0339 and
Airspace Docket No. 12-AEA-15.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Eastern Service Center, Federal
Aviation Administration, Room 210,
1701 Columbia Ave., College Park, GA
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
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contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 to establish two new
RNAYV routes (T—287 and T—299) west of
the Washington-Dulles International
Airport (IAD) area. The new routes
support the Washington, DC
Optimization of Airspace and
Procedures in a Metroplex (OAPM)
project and would enable aircraft to
circumnavigate IAD arrival flows.
Aircraft transiting through the
Washington, DC area are routinely
vectored to the west of the IAD area in
order to separate them from the major
arrival flows into the IAD area. T-287
and T-299 are designed to mimic the
flight paths currently used for vectoring
these transiting aircraft. The routes
would provide consistent and
predictable routing for aircraft to file
and navigate while being assured of
separation from larger turbojet aircraft
entering and exiting the Washington, DC
area. Further, the routes would reduce
air traffic controller workload and
enhance efficiency within the National
Airspace System.

RNAYV routes are published in
paragraph 6011 of FAA Order 7400.9W
dated August 8, 2012, and effective
September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The RNAV routes listed in this

document would be subsequently
published in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as

T-287 DENNN, VA (GVE) to TOMYD, MD [New]

DENNN, VA
CAARY, VA
WILMY, VA
KAIE, VA
BAMMY, WV
REEES, PA
TOMYD, MD

it would modify the route structure as
required to preserve the safe and
efficient flow of air traffic.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures,” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9W,
Airspace Designations and Reporting
Points, Dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6011—United States Area
Navigation Routes

WP (Lat. 38°05” 06” N., long.
WP (Lat. 38°19” 40” N., long.
WP (Lat. 38°30” 43” N., long.
WP (Lat. 38°44” 35” N., long.
WP (Lat. 39°24” 33” N., long.
WP (Lat. 39°47” 52” N., long.
WP (Lat. 39°40” 52” N., long.

T-299 HAANK, VA to SCAPE, PA [New]

HAANK, VA
KAIE, VA
BAMMY, WV
REEES, PA
SCAPE, PA

WP (Lat. 38°01” 33” N., long.
WP (Lat. 38°44” 35” N., long.
WP (Lat. 39°24” 33” N., long.
WP (Lat. 39°47’ 52” N., long.
WP (Lat. 39°56” 42” N., long.

078°12’ 28” W.);
078°23" 37” W.);
078°32’ 10” W.);
078°42" 48” W.);
078°25” 46” W.);
077°45" 56” W.);
077°08’ 26” W.)

079°02" 56” W.);
078°42" 48” W.);
078°25” 46” W.);
077°45" 56” W.);
077°32’ 12” W.);
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Issued in Washington, DC, on April 22,
2013.

Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

[FR Doc. 2013-10039 Filed 4-26—13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue
[Docket No. ONRR-2011-0007; DS63610300
DR2PS0000.CH7000 134D0102R2]

30 CFR Part 1206

Indian Oil Valuation Negotiated
Rulemaking Committee; Meeting

AGENCY: Office of Natural Resources
Revenue, Interior.

ACTION: Meeting.

SUMMARY: The Office of Natural
Resources Revenue (ONRR) announces
additional meetings for the Indian Oil
Valuation Negotiated Rulemaking
Committee (Committee). The Committee
membership includes representatives
from Indian tribes, individual Indian
mineral owner organizations, minerals
industry representatives, and other
Federal bureaus.

DATES: Tuesday and Wednesday, June 4
and 5, 2013; Tuesday and Wednesday,
August 6 and 7, 2013; and Monday and
Tuesday, September 16 and 17, 2013.
All meetings will run from 8:30 a.m. to
5 p.m. Mountain Time for all dates. The
public will have the opportunity to
comment between 2 p.m. and 3 p.m.
Mountain Time on June 5, August 7,
and September 17, 2013.

ADDRESSES: ONRR will hold the tenth,
eleventh, and twelfth meetings at the
Denver Federal Center, 6th Ave and
Kipling, Bldg. 85 Auditorium,
Lakewood, CO 80225.

FOR FURTHER INFORMATION CONTACT: Mr.
Karl Wunderlich, ONRR, at (303) 231—
3663; or (303) 231-3744 via fax; or via
email karl.wunderlich@onrr.gov.

SUPPLEMENTARY INFORMATION: ONRR
formed the Committee on December 8,
2011, to develop specific
recommendations regarding proposed
revisions to the existing regulations for
oil production from Indian leases,
especially the major portion
requirement. The Committee includes
representatives of parties that the final
rule will affect. It will act solely in an
advisory capacity to ONRR and will
neither exercise program management
responsibility nor make decisions
directly affecting the matters on which
it provides advice.

Meetings are open to the public
without advanced registration on a
space-available basis. Minutes of this
meeting will be available for public
inspection and copying at our offices in
Building 85 on the Denver Federal
Center in Lakewood, Colorado, or are
available at www.onrr.gov/Laws R D/
IONR. ONRR conducts these meetings
under the authority of the Federal
Advisory Committee Act (Pub. L. 92—
463, 5 U.S.C., Appendix 2, Section 1 et
seq.).

Dated: April 15, 2013.

Gregory J. Gould,

Director, Office of Natural Resources
Revenue.

[FR Doc. 2013-09713 Filed 4—-26—13; 8:45 am]
BILLING CODE 4310-T2-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2013-0212]
RIN 1625-AA00

Safety Zone; Fairfield Estates

Fireworks Display, Atlantic Ocean,
Sagaponack, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on the
navigable waters of the Atlantic Ocean,
in Sagaponack, NY for the Fairfield
Estates fireworks display. This action is
necessary to provide for the safety of life
on navigable waters during the event.
Entering into, transiting through,
remaining, anchoring or mooring within
this regulated area would be prohibited
unless authorized by the Captain of the
Port (COTP) Sector Long Island Sound.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 29, 2013.

Requests for public meetings must be
received by the Coast Guard on or before
May 6, 2013.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493—2251

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries

accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366-9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rulemaking,
call or email Petty Officer Scott
Baumgartner, Prevention Department,
Coast Guard Sector Long Island Sound,
(203) 468-4428,
Scott.A.Baumgartner@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number [USCG-2013-0212] in


mailto:Scott.A.Baumgartner@uscg.mil
http://www.onrr.gov/Laws_R_D/IONR
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the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2013-0212) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES on or before
May 6, 2013. Please explain why you
believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

B. Regulatory History and Information

This is a first time event with no
regulatory history.

C. Basis and Purpose

The legal basis for this temporary rule
is 33 U.S.C. 1231; 46 U.S.C. chapters
701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04—1, 6.04—6 and 160.5;

Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security
Delegation No. 0170.1 which
collectively authorize the Coast Guard
to define regulatory safety zones.

This temporary regulation is
necessary to ensure the safety of vessels
and spectators from hazards associated
with fireworks display.

D. Discussion of Proposed Rule

This temporary rule proposes to
establish a safety zone for the Fairfield
Estates fireworks display. This proposed
regulated area includes all waters of the
Atlantic Ocean within a 1000 foot
radius of the fireworks barge located
1000 feet south of the Fairfield Estate in
Sagaponack, NY.

This rule will be effective from 8:30
p-m. on August 1, 2013 through 10:30
p-m. on August 2, 2013.

The fireworks display is scheduled to
occur from 8:30 p.m. until 10:30 p.m. on
August 1, 2013. If the event is cancelled
due to inclement weather, then this
regulation will be enforced from 8:30
p-m. until 10:30 p.m. on August 2, 2012.

Because spectator vessels are
expected to congregate around the
location of the fireworks display, this
regulated area is necessary to protect
both spectators and participants from
the hazards created by unexpected
pyrotechnics detonation, and burning
debris. This proposed rule would
temporarily establish a regulated area to
restrict vessel movement around the
location of the fireworks display to
reduce the safety risks associated with
it.

To aid the public in identifying the
launch platform; fireworks barges used
for this display will have a sign on their
port and starboard side labeled
“FIREWORKS—STAY AWAY.” This
sign will consist of 10 inch high by 1.5
inch wide red lettering on a white
background.

Public notifications may be made to
the local maritime community prior to
the event through the Local Notice to
Mariners, and Broadcast Notice to
Mariners.

E. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving

Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The Coast Guard determined that this
rulemaking would not be a significant
regulatory action for the following
reasons: The regulated area will be of
limited duration, the area covers only a
small portion of the navigable
waterways and waterway users may
transit around the area. Also, mariners
may request permission from the COTP
Sector Long Island Sound or the
designated representative to transit the
zone.

Advanced public notifications will
also be made to the local maritime
community through the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

Those potentially impacted include
owners or operators of vessels intending
to enter, transit, anchor or moor within
the regulated area during the effective
period. The temporary safety zone will
not have a significant economic impact
on a substantial number of small entities
for the following reasons: The regulated
area will be of limited size and of short
duration and mariners may request
permission from the COTP Sector Long
Island Sound or the designated
representative to transit the zone.
Notifications will be made to the
maritime community through the Local
Notice to Mariners and Broadcast Notice
to Mariners well in advance of the
event.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
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rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves establishing a safety zone.
This rule may be categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. A preliminary
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are

available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREA AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add § 165.T01-0212 to read as
follows:

§165.T01-0212 Safety Zone; Fairfield
Estates Fireworks Display, Atlantic Ocean,
Sagaponack, NY.

(a) Location. The following area is a
safety zone: All waters of the Atlantic
Ocean within a 1000-foot radius of the
fireworks barge located off the Fairfield
Estate in Sagaponack, NY approximate
position 40°54'26.97” N, 072°15’9.39” W
North American Datum 1983.

(b) Enforcement Period. This rule will
be enforced from 8:30 p.m. until 10:30
p.m. on August 1, 2013. If the event is
postponed due to inclement weather,
then this rule will be enforced from 8:30
p-m. until 10:30 p.m. on August 2, 2013.

(c) Regulations. The general
regulations contained in 33 CFR 165.23
apply. During the enforcement period,
entering into, transiting through,
remaining, mooring or anchoring within
this safety zone is prohibited unless
authorized by the Captain of the Port
(COTP) or the designated
representatives.

(1) Definitions. The following
definitions apply to this section:

(i) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the COTP, Sector
Long Island Sound, to act on his or her
behalf. The designated representative
may be on an official patrol vessel or
may be on shore and will communicate
with vessels via VHF-FM radio or
loudhailer. In addition, members of the
Coast Guard Auxiliary may be present to
inform vessel operators of this
regulation.
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(ii) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP Sector Long
Island Sound.

(iii) Spectators. All persons and
vessels not registered with the event
sponsor as participants or official patrol
vessels.

(2) Spectators desiring to enter or
operate within the regulated area should
contact the COTP Sector Long Island
Sound at 203—-468—4401 (Sector LIS
command center) or the designated
representative via VHF channel 16 to
obtain permission to do so. Spectators
given permission to enter or operate in
the regulated area must comply with all
directions given to them by the COTP
Sector Long Island Sound or the
designated on-scene representative.

(3) Upon being hailed by an official
patrol vessel or the designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed. Failure
to comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

1. Fireworks barges used in this
location will have a sign on their port
and starboard side labeled
“FIREWORKS—STAY AWAY”. This
sign will consist of 10 inch high by 1.5
inch wide red lettering on a white
background.

Dated: April 8, 2013.
J.M. Vojvodich,

Captain, U.S. Coast Guard, Captain of the
Port Sector Long Island Sound.

[FR Doc. 2013-09852 Filed 4-26—13; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0853; FRL-9806-4]

Revisions to the California State
Implementation Plan, Antelope Valley
Air Quality Management District, Santa
Barbara County Air Pollution Control
District, South Coast Air Quality
Management District and Ventura
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Antelope Valley Air
Quality Management District
(AVAQMD), Santa Barbara County Air
Pollution Control District (SBCAPCD),
South Coast Air Quality Management
District (SCAQMD) and Ventura County
Air Pollution Control District (VCAPCD)
portions of the California State
Implementation Plan (SIP). These
revisions concern Volatile Organic
Compounds (VOC) emissions from
motor vehicle and mobile equipment
coating operations and from graphic arts
operations. We are approving local rules
that regulate these emission sources
under the Clean Air Act (“CAA” or “the
Act”). We are taking comments on this
proposal and plan to follow with a final
action.

DATES: Any comments must arrive by
May 29, 2013.

ADDRESSES: Submit comments,
identified by docket number RO9—OAR—
2012-0853, by one of the following
methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

TABLE 1—SUBMITTED RULES

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Adrianne Borgia, EPA Region IX, (415)
972-3576, borgia.adrianne@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules?
II. EPA’s Evaluation and Action
A. How is EPA evaluating these rules?
B. Do the rules meet the evaluation criteria?
C. EPA Recommendations to Further Improve
the Rules.
D. Public Comment and Final Action
III. Statutory and Executive Order Reviews

I. The State’s Submittal
A. What rules did the State submit?

[EINT] ’9

us

Table 1 lists the rules addressed by
this proposal with the dates that they
were amended or revised by the local air
agency and submitted by the California
Air Resources Board (CARB).

Local agency Rule No.

Rule title

Amended/revised Submitted

AVAQMD 1151

Motor Vehicle and Mobile Equipment Coating Oper-

ations.

Amended 6/19/12 ............. 9/21/12
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TABLE 1—SUBMITTED RULES—Continued

Local agency Rule No. Rule title Amended/revised Submitted

SBCAPCD ....ccooeeiiiiiiiens 339 Motor Vehicle and Mobile Equipment Coating Oper- | Revised 6/19/08 ............... 10/20/08
ations.

SCAQMD .....ccovveiiiiiiiiens 1151 Motor Vehicle and Mobile Equipment Non-Assembly | Amended 12/2/05 ............. 4/6/09
Line Coating Operations.

VCAPCD ...ccooiiiiiiiiciiees 74.18 | Motor Vehicle and Mobile Equipment Coating Oper- | Revised 11/11/08 ............. 3/17/09
ations.

VCAPCD ...ccooviiiiiiiciieens 74.19 | GraphiC ArtS ......cooiciiiieiieee e Revised 6/14/11 ............. 9/27/11

On October 11, 2012 for AVAQMD
Rule 1151, November 18, 2008 for
SBCAPCD Rule 339, May 13, 2009 for
SCAQMD Rule 1151, April 20, 2009 for
VCAPCD Rule 74.18 and October 24,
2011 for VCAPCD Rule 74.19, EPA
determined that the submittals met the
completeness criteria in 40 CFR Part 51
Appendix V, which must be met before
formal EPA review.

B. Are there other versions of these
rules?

We approved an earlier version of the
following rules into the SIP: AVAQMD
Rule 1151 on April 10, 2000 (65 FR
18901), SBCAPCD Rule 339 on
November 13, 1998 (63 FR 63410),
SCAQMD Rule 1151 on May 26, 2000
(65 FR 34101), VCAPCD Rule 74.18 on
April 19, 2001 (66 FR 20086) and
VCAPCD Rule 74.19 on October 25,
1005 (70 FR 61561).

C. What is the purpose of the submitted
rules?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires States to
submit regulations that control VOGC
emissions. AVAQMD rule 1151,
SBCAPCD rule 339, SCAQMD rule 1151
and VCAPCD rule 74.18 are rules that
regulate VOC emissions from
automotive and mobile equipment
coating operations. VCAPCD rule 74.19
regulates VOC emissions from graphic
arts operations. EPA’s technical support
documents (TSDs) have more
information about these rules.

II. EPA’s Evaluation and Action

A. How is EPA evaluating the rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for each
category of sources covered by a Control
Techniques Guidelines (CTG) document
as well as each major source in
nonattainment areas (see sections
182(a)(2) and (b)(2)), and must not relax
existing requirements (see sections
110(1) and 193). AVAQMD, SCQAMD
and VCAPCD regulate ozone

nonattainment areas (see 40 CFR part
81), so Rules AVAQMD 1151, SCQAMD
1151, VCAPCD 74.18 and VCAPCD
74.19 must fulfill RACT.

Guidance and policy documents that
we use to evaluate enforceability and
RACM/RACT requirements consistently
include the following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations;
Clarification to Appendix D of
November 24, 1987 Federal Register
Notice,” (Blue Book), notice of
availability published in the May 25,
1988 Federal Register.

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

3. ““State Implementation Plans;
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990,” 57 FR
13498 (April 16, 1992); 57 FR 18070
(April 28, 1992).

3. “Control Technique Guidelines for
Emissions from Automobile
Refinishing”” (EPA—450/3—-88-009),
October 1988.

4. CARB Suggested Control Measure
(SCM) for “Automotive Coatings” as
approved by the Board on October 20,
2005.

5. “‘Control Techniques Guidelines for
Offset Lithographic Printing and
Letterpress Printing,” EPA 453/R-06—
002, September 2006.

6. “‘Control Techniques Guidelines for
Industrial Cleaning Solvents,” EPA 453/
R-06-001, September 2006.

B. Does the rule meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACM/RACT,
and SIP relaxations. The TSDs have
more information on our evaluation.

C. EPA Recommendations to Further
Improve the Rule

The TSDs describe additional rule
revisions that we recommend for the
next time the local agencies modify the
rules. However, these recommendations
are not currently the basis for rule
disapproval.

D. Public Comment and Final Action

Because EPA believes the submitted
rules fulfill all relevant requirements,
we are proposing to fully approve them
as described in section 110(k)(3) of the
Act. We will accept comments from the
public on this proposal for the next 30
days. Unless we receive convincing new
information during the comment period,
we intend to publish a final approval
action that will incorporate these rules
into the federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
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safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, these rules do not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Volatile organic compounds,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 12, 2013.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2013—10048 Filed 4—26—13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 405, 420, 424, and 498
[CMS—-6045-P]

RIN 0938-AP01

Medicare Program; Requirements for
the Medicare Incentive Reward
Program and Provider Enroliment

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
revise the Incentive Reward Program
provisions in §420.405 and certain
provider enrollment requirements in
part 424, subpart P. The most significant

of these revisions include: changing the
Incentive Reward Program potential
reward amount for information on
individuals and entities who are or have
engaged in acts or omissions which
resulted in the imposition of a sanction
from 10 percent of the overpayments
recovered in the case or $1,000,
whichever is less, to 15 percent of the
final amount collected applied to the
first $66,000,000 for the sanctionable
conduct; expanding the instances in
which a felony conviction can serve as
a basis for denial or revocation of a
provider or supplier’s enrollment; if
certain criteria are met, enabling us to
deny enrollment if the enrolling
provider, supplier, or owner thereof had
an ownership relationship with a
previously enrolled provider or supplier
that had a Medicare debt; enabling us to
revoke Medicare billing privileges if we
determine that the provider or supplier
has a pattern or practice of submitting
claims for services that fail to meet
Medicare requirements; and limiting the
ability of ambulance suppliers to
“backbill” for services performed prior
to enrollment. We believe this proposed
rule would—increase the incentive for
individuals to report information on
individuals and entities that have or are
engaged in sanctionable conduct;
improve our ability to detect new fraud
schemes; and help us ensure that
fraudulent entities and individuals do
not enroll in or maintain their
enrollment in the Medicare program.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on June 28, 2013.
ADDRESSES: In commenting, please refer
to file code CMS—6045—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By Regular Mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-6045-P, P.O. Box 8013, Baltimore,
MD 21244-8013.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By Express or Overnight Mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,

Department of Health and Human
Services, Attention: CMS—6045-P, Mail
Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

4. By Hand or Courier. Alternatively,
you may deliver (by hand or courier)
your written comments ONLY to the
following addresses prior to the close of
the comment period:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445—G, Hubert
H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

If you intend to deliver your
comments to the Baltimore address, call
telephone number (410) 786—7195 in
advance to schedule your arrival with
one of our staff members.

Comments erroneously mailed to the
addresses indicated as appropriate for
hand or courier delivery may be delayed
and received after the comment period.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Morgan Burns, (202) 690-5145, for
issues related to the Incentive Reward
Program. Frank Whelan, (410) 786—
1302, for issues related to provider
enrollment.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
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approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

I. Executive Summary and Background
A. Executive Summary

1. Purpose

a. Need for Regulatory Action

This proposed rule is necessary to
make revisions to the Incentive Reward
Program in 42 CFR 420.405, and to
make certain changes to the provider
enrollment provisions in 42 CFR part
424, subpart P. This proposed rule
would: (1) increase the incentive for
individuals to report information on
individuals and entities that have or are
engaged in sanctionable conduct; and
(2) help ensure that fraudulent entities
and individuals do not enroll in or
maintain their enrollment in the
Medicare program.

b. Legal Authority

As discussed in more detail in section
I.B. of this proposed rule, there are
several legal authorities for our
proposed provisions as follows:

¢ Incentive Reward Program. Section
203(b)(1) of the Health Insurance
Portability and Accountability Act of
1996, codified at 42 U.S.C. 1395b-5,
instructed the Secretary to establish a
program to encourage individuals to
report information regarding persons
and entities that have or are engaged in
acts or omissions that constitute
grounds for the imposition of a sanction
under sections 1128, 1128A or 1128B of
the Act or who have otherwise engaged
in sanctionable fraud and abuse against

the Medicare program under Title XVIII
of the Social Security Act (the Act).

e Provider enrollment provisions.
Sections 1102 and 1871 of the Act
provide general authority for the
Secretary to prescribe regulations for the
efficient administration of the Medicare
program. Also, section 1866(j) of the
Act, codified at 42 U.S.C. 1395cc(j),
provides specific authority with regard
to the enrollment process for providers
and suppliers.

2. Brief Summary of the Major
Provisions

a. Incentive Reward Program

We propose to increase the potential
reward structure from 10 percent of the
overpayments recovered in the case or
$1,000, whichever is less, to 15 percent
of the final amount collected applied to
the first $66,000,000 for the
sanctionable conduct. We are also
proposing other changes that would
clarify which individuals are eligible for
a reward.

b. Provider Enrollment Provisions

We are proposing the following
provisions regarding provider
enrollment:

¢ Allow denial of enrollment if the
provider, supplier or current owner
thereof was the owner of another
provider or supplier that had a Medicare
debt when the latter’s enrollment was
voluntarily or involuntarily terminated
or revoked and—

++ The owner left the provider or
supplier that had the Medicare debt
within 1 year of that provider or
supplier’s voluntary termination,
involuntary termination, or revocation;

++ The Medicare debt has not been
fully repaid; and

++ We determine that the uncollected
debt poses an undue risk of fraud,
waste, or abuse.

e Allow denial of enrollment or
revocation of Medicare billing privileges
if the provider, supplier, owner or
managing employee thereof was
convicted of a felony within the past 10
years. (Currently, enrollment cannot be
denied or revoked based on a managing
employee’s felony conviction.)

o Allow revocation of Medicare
billing privileges if the provider or
supplier has a pattern or practice of
billing for services that do not meet
Medicare requirements.

e With the exception noted in section
II.B.5. of this proposed rule, require all
revoked providers and suppliers
(regardless of type) to submit their
remaining claims within 60 days after
their revocation.

e Limit the ability of ambulance
companies to “back bill” for services
furnished prior to enrollment. Under
§424.520(d), physicians, nonphysician
practitioners, and physician and
nonphysician practitioner organizations
currently cannot bill for services
furnished prior to the later of the date
the supplier filed an enrollment
application that was subsequently
approved or the date the supplier began
furnishing services at a practice
location. (Independent diagnostic
testing facilities (IDTFs) and suppliers
of durable medical equipment,
prosthetics, orthotics, and supplies
(DMEPQS) have similar restrictions.)
We propose to expand this to include
ambulance suppliers.

¢ Eliminate the ability of revoked
providers and suppliers to submit a
corrective action plan (CAP) unless the
revocation is based on §424.535(a)(1).

3. Summary of Costs and Benefits

The following table provides a
summary of the costs and benefits
associated with the principal provisions
in this proposed rule.

TABLE 1—SUMMARY OF COSTS AND IMPACTS

Provision description

Impacts

Incentive Reward Program

Denial of Enrollment Based on
Prior Medicare Debt.

Expansion of Ability to Deny or Re-
voke Medicare Billing Privileges
Based on Felony Conviction.

Revocation Based on Pattern or
Practice of Billing for Services
that Do Not Meet Medicare Re-
quirements.

Based upon the experience under the IRS reward program, the increase in the portion of the amount col-
lected eligible for a reward will likely result in an increase of reporting of sanctionable conduct, which
would increase the collection of improper payments by the federal government. There may also be a
sentinel effect whereby fraud and errors are reduced by Medicare beneficiaries’ scrutiny of their bills. For
these reasons, and as further explained in the Regulatory Impact Analysis of this proposed rule, we ten-
tatively project a net increase in recoveries of $24.5 million per year as a result of our proposed changes
to the Incentive Reward Program. Estimated costs of preparing attestations $0.07 million.

Though a savings to the federal government would accrue from such a denial, the monetary amount can-
not be quantified.

Though a savings to the federal government would accrue from such a denial or revocation, the monetary
amount cannot be quantified.

Though a savings to the federal government would accrue from such a revocation, the monetary amount
cannot be quantified.
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TABLE 1—SUMMARY OF COSTS AND IMPACTS—Continued

Provision description

Impacts

Requirement for Revoked Providers
and Suppliers to Submit Remain-
ing Claims within 60 Days after
Revocation.

Inclusion of Ambulance Suppliers
within § 424.520(d).

Elimination of Ability to Submit CAP
if Revoked on Grounds Other
Than §424.535(a)(1).

tion.

Monetary amount cannot be quantified. We believe, however, that this requirement would (1) limit the
Medicare program’s vulnerability to fraudulent claims; and (2) allow more focused medical review. This
would likely result in some savings to the federal government.

Would result in a transfer of $327.4 million per year (primary estimate) from ambulance suppliers to the
federal government.
Monetary amount cannot be quantified. However, the provision would prevent these providers and sup-
pliers from being able to immediately begin billing Medicare again once they submit the correct informa-

B. Background and General Overview
1. Incentive Reward Program

Section 203(b)(1) of HIPAA required
the Secretary to establish a program to
encourage individuals to report
information on individuals and entities
who are engaging in or who have
engaged in acts or omissions that
constitute grounds for the imposition of
a sanction under sections 1128, 1128A
or 1128B of the Act or who have
otherwise engaged in fraud and abuse
against the Medicare program under
Title XVIII of the Act for which there is
a sanction provided under law,
otherwise referred to ‘“‘sanctionable
conduct” throughout the rule. Section
203(b)(2) of HIPAA authorized the
Secretary to pay a portion of the
amounts collected to individuals who
report information to the Secretary
under the program established by
section 203(b)(1) of HIPAA which serves
as the basis for collection by the
Secretary or the Attorney General of the
United States of at least $100 (excluding
penalties under section 1128B of the
Act). Section 203(b)(2) of HIPAA also
requires that any reward be paid from
the amounts collected, under
procedures similar to those applicable
under section 7623 of the Internal
Revenue Gode of 1986 for payments to
individuals providing information on
violations of such Code. The purpose of
these provisions is to help protect the
Medicare Trust Funds by providing
incentives to Medicare beneficiaries and
other parties to report suspected
conduct. The intent of these provisions
is not to provide rewards for “simple
mistakes” or unintentional billing
€ITOTS.

In the June 8, 1998 Federal Register
(63 FR 31123), we published a final rule
with comment period titled, “Medicare
Program; Incentive Programs-Fraud and
Abuse.” This final rule with comment
period implemented section 203(b) of
HIPAA by establishing a reward
program to encourage individuals to
report potential fraud and abuse to
Medicare and by adding a new section,

42 CFR 420.405, to the regulations.
Section 420.405(a) specifies a collection
threshold of at least $100 (consistent
with section 203(b)(2) of HIPAA).
Section 420.405(b) specifies that in
order for an individual to be eligible to
receive a reward, the information must
relate to the activities of a specific
individual or entity and must specify
the time period of the alleged activities.
Examples of specific activities include,
but are not limited to, billing for
services never rendered, and billing for
supplies not ordered. Other activities
may include offers of money, goods or
free services in exchange for the
beneficiary’s Medicare identification
number. The rule also states that CMS
does not give a reward for information
relating to an individual or entity that,
at the time the information is provided,
is already the subject of a review or
investigation by CMS or law
enforcement. Section 420.405(e) states
the amount of a reward represents what
CMS considers to be adequate
compensation in the particular case, not
to exceed 10 percent of the
overpayments recovered in the case or
$1,000, whichever is less.

2. Provider Enrollment

In the April 21, 2006 Federal Register
(71 FR 20754), we published a final rule
titled, “Medicare Program;
Requirements for Providers and
Suppliers to Establish and Maintain
Medicare Enrollment.” As its title
indicates, the final rule set forth
requirements in part 424, subpart P that
providers and suppliers must meet in
order to obtain and maintain Medicare
billing privileges. Since its publication
in April 2006, we have updated subpart
P to address a number of enrollment
issues. Such topics have included the
establishment of performance standards
for IDTFs, issues related to the National
Provider Identifier (NPI), ordering and
certifying requirements, enrollment
application fees, site visits, and
screening requirements.

In the April 2006 final rule, we cited
sections 1102 and 1871 of the Act as

general authority for our establishment
of these requirements, which were
designed for the efficient administration
of the Medicare program. Pursuant to
this general rulemaking authority and
pursuant to section 1866(j) of the Act,
we again propose several changes to our
provider enrollment regulations to
ensure that Medicare payments are only
made to qualified providers and
suppliers. Section 1866(j) of the Act
states that, the Secretary shall establish
by regulation a process for the
enrollment of providers of services and
suppliers that includes certain specified
statutory elements, including a process
for screening providers and suppliers.

II. Provisions of the Proposed
Regulations

A. Incentive Reward Program (IRP)

As demonstrated by the sustained
record-breaking returns to the federal
government that result from private
persons filing suit on behalf of the
government, fraud reporting by
individuals is a proven tool for the
government to detect fraud, waste and
abuse in the Medicare program. In 2012,
the Health Care Fraud and Abuse
Control Program had record collections
for health care fraud, where collections
topped $4 billion.? Public involvement
in our anti-fraud efforts is critical
because alert and vigilant providers,
beneficiaries, family members, and
caregivers are able to detect and prevent
fraud as it occurs. Information from
beneficiaries and other parties helps us
to quickly identify fraudulent practices,
stop payment to suspect providers and
suppliers for inappropriate services or
items, and prevent further abuses in the
program. However, many people do not
report suspected fraud because they are
not monitoring claims submitted to
Medicare for their care, or noticed a
suspicious claim but were not motivated
to report. Every fraudulent claim
submitted contains a beneficiary’s
Medicare number. Therefore, we believe

1 http://oig.hhs.gov/publications/docs/hcfac/
hcfacreport2012.pdf.
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that each complaint we receive may
represent hundreds of other individuals
that did not spot a fraudulent activity or
did not report their suspicions to us.

To promote the importance of
reporting fraud, we conduct national
campaigns to train Medicare
beneficiaries and caregivers to detect
and prevent health care fraud. On
March 7, 2012, we released new
explanations of benefits (Medicare
Summary Notices (MSNs)) that are
easier to read and provide instructions
on how to spot fraud available online,
and starting in 2013, the new MSNs will
be mailed out quarterly to beneficiaries.
We believe these changes will
encourage beneficiaries to routinely
review their MSNs. The State Health
Insurance Assistance Programs and
Senior Medicare Patrol counselors also
educate beneficiaries about the
importance of viewing and monitoring
their health care claims and of
identifying and reporting any suspicious
activity 1-800-Medicare or 1-800—HHS—
TIPS.

We have evaluated the existing
Incentive Reward Program (IRP) and
believe that the proposed changes for
enhanced incentives would motivate
more individuals to review their MSNs
and to report suspicious activity.
Section 203(b)(2) of HIPAA permitted
CMS to pay a portion of amounts
collected under procedures similar to
section 7623 of the Internal Revenue
Code, which authorized reward
payments to individuals providing
information on violations of the IRS
code by individual taxpayers. The
Congress enacted the Medicare
Incentive Reward Program in HIPAA on
August 21, 1996, shortly after the
Taxpayer Bill of Rights 2 (Pub. L. 104—
168) was enacted on July 30, 1996 that
amended the IRS program.

In 2006, the Tax Relief and Health
Care Act of 2006 (Pub. L. 109-432) 2 was
enacted, further amending section 7623
of the Internal Revenue Code to provide
rewards of 15 to 30 percent of collected
amounts to individuals for information
on claims exceeding $2 million (and in
the case of an individual taxpayer, the
taxpayer had gross income exceeding
$200,000), while maintaining the
reward structure of 15 percent of
collected amounts not to exceed $10
million applied to claims in dispute of
less than $2 million (in case of an
individual taxpayer, the individual’s
gross income was below $200,000). In
June 2010, the IRS aligned the reward

2 The Internal Revenue Service Fiscal Year 2011
Report to Congress on the Use of Section 7623,
available at http://www.irs.gov/pub/irs-utl/
fy2011_annual report.pdf.

amounts for claims under and above the
$2 million threshold, if the claim was
filed after July 1, 2010.3 Individuals may
now receive rewards of 15 to 30 percent
of collected amounts on claims of any
value. However, rewards for claims filed
before July 1, 2010 will be paid under
the reward structure of 15 percent not

to exceed $10 million.

The reward structure of IRS program
for claims received after July 2010 is
similar to the qui tam provisions of the
False Claims Act (FCA) under 31 U.S.C.
3729 through 3733. Private individuals
called ““relators’”” may file a qui tam
action on behalf of the federal
government and are eligible for a share
of the amounts collected as a result of
the action. Many states have enacted
laws similar to the FCA that permit
individuals to file suit on behalf of the
state. The FCA generally imposes civil
liability on any person who submits, or
causes the submission of, a false or
fraudulent claim to the government
(including federal health care programs
like Medicare and Medicaid) for
payment. The Department of Justice is
the only government agency that can
release a person’s liability under the
FCA. Relators generally obtain legal
counsel prior to the filing of a FCA
complaint and may be significantly
involved in the development of a FCA
case. The potential relator’s share in a
qui tam action can range between 15
and 30 percent of the total amount
collected, depending on whether the
government “intervenes” or joins the
qui tam action.

We are proposing to revise
§420.405(e)(2) to increase the reward
for information on individuals and
entities that leads to the imposition of
a sanction to 15 percent of the final
amount collected applied to the first
$66,000,000 for the sanctionable
conduct; the reward would not increase
if the amount collected was greater than
$66,000,000.4 This approach is similar
to the IRS reward structure for claims

3 The Internal Revenue Service Fiscal Year 2011
Report to Congress on the Use of Section 7623,
available at http://www.irs.gov/pub/irs-utl/
fy2011_annual report.pdf.

4 Section 7623(a) of the Internal Revenue Code is
implemented at 26 CFR 301.7623-1(c). Section
301.7623—1(c) states that the amount of a reward
will represent what the district or service center
director deems to be adequate compensation in the
particular case, generally not to exceed 15 percent
of the amounts (other than interest) collected by
reason of the information. Payment of a reward will
be made as promptly as the circumstances of the
case permit, but not until the taxes, penalties, or
fines involved have been collected. However, if the
informant waives any claim for reward with respect
to an uncollected portion of the taxes, penalties, or
fines involved, the claim may be immediately
processed. The reward for information that led to
the collection of the first $66,000,000 will not be
more than $10 million, similar to the IRS program.

received before July 1, 2010. We are
proposing this structure because the IRS
program has proved to be highly
successful in generating leads that
returned far greater sums than the
existing Medicare IRP, which limited
rewards to 10 percent of the first
$10,000 of the final amount collected.
Since the current IRP was put into
operation in July, 1998, only 18 rewards
have been paid, for a total of less than
$16,000 and amounts collected of less
than $3.5 million. In contrast, between
2007 and 2012, the IRS collected almost
$1.6 billion, and paid approximately
$193 million in rewards.> Based on the
reported experience of the IRS, we
believe our proposed improvements will
provide greater incentives to
beneficiaries, providers, and other
parties to report sanctionable conduct.
Providing potential rewards for 15
percent of the final amounts collected
applied the first $66,000,000 for the
sanctionable conduct sends a clear
message to individuals trying to defraud
Medicare—we are using all available
tools to root out systematic and
widespread fraud from the program.

We believe that proposing a reward
structure for the IRP that is similar to
the IRS program for claims under the $2
million threshold and received before
July 2010 will provide additional
incentives to individuals who otherwise
would not have brought the information
to the government’s attention by filing a
qui tam lawsuit. We believe proposing
a reward program with a range of 15 to
30 percent could result in confusion
about the IRP and the qui tam
provisions of the FCA. The IRS program
does not interact with the qui tam
provisions because recoveries under
Title 26 (the Internal Revenue Code) are
excluded from the FCA (31 U.S.C.
3729(d)). We note that the Congress
enacted the law that created the
Medicare incentive reward program
after the FCA had been in place for
many years and had been significantly
amended in 1986, thus we infer the
Congress anticipated that the IRP would
exist in parallel with the FCA, but not
as a supplement to it. We believe the
reward structure proposed here will
fulfill the mandate of the Medicare
statute and also create clear
distinguishing features from the FCA.

We are also proposing this reward
structure because it has an
administrative structure similar to the
existing IRP program. On that basis, we
believe it will be administratively more

5 The Internal Revenue Service Fiscal Year 2012
Report to Gongress on the Use of Section 7623,
available at http://www.irs.gov/pub/whistleblower/
2012%20IRS %20Annual %20Whistleblower%
20Report%20to % 20Congress_mvw.pdf.
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efficient to implement. In particular,
keeping the reward at a fixed percent of
the amounts collected up to a set dollar
amount avoids the need to establish a
new administrative process to
adjudicate the size of a reward that
could range from 15 percent to 30
percent. This reward structure would be
the simplest both to administer and, for
individuals who may eligible for the
IRP, to understand. Additionally, we
believe the potential for a larger reward
would motivate individuals to report
who may otherwise have been
discouraged by the length of collection,
since we have estimated that the average
timeframe for collection is 3 to 5 years
before overpayment appeals are
exhausted, Medicare funds are
collected, and applicable fines and
penalties are collected.

Although we believe the reward
structure of 15 percent of final amounts
collected applied to the first
$66,000,000 for the sanctionable act is
the preferred approach, we are soliciting
comments on whether we should adopt
the reward structure of 15 to 30 percent
of amounts collected that the IRS offers
for claims received after July 1, 2010 or
a different reward structure, and
whether the 15 percent reward should
apply to final amounts collected other
than $66,000,000. We anticipate that in
increasing the size of the amounts
collected that we would apply a reward
for from $10,000 to $66,000,000, which
would ensure that the vast majority of
individuals would receive a portion of
the collected amount that corresponds
with the value of their information.
Reports that have resulted in a reward
under the IRP have led to an average
collection of $193,069 by CMS, with the
highest single collection of $998,770. In
contrast, the IRS reported collecting
$61,556,175 in 2003, the earliest data
reported by the IRS.6 In 2012, the IRS
reported collecting a $592,498,294.7
While there are limitations on
estimating an increase in recoveries
from the IRS’ experience, given the
significant upward trend in collections
reported by the IRS following the
changes to the reward amount in 2004,
and again in 2006, we believe that the
potential for a larger reward may
encourage more individuals to report
the specific information needed to begin
the review or investigation of a provider
or supplier for sanctionable conduct
that may lead to the recoupment of an
overpayment, which could result in

6 The Internal Revenue Service First Report to
Congress on the Whistleblower Program, available
at http://www.irs.gov/pub/whistleblower/
whistleblower _annual report.pdf.

7 See the IRS Web site at http://www.irs.gov/pub/
whistleblower/whistleblower_annual_report.pdf.

higher amounts collected than we have
experienced in the past.

We anticipate that some commenters
may question the interaction of the IRP
and the qui tam provisions of FCA
described previously. We are proposing
to clarify that an individual is not
eligible for an IRP reward if he or she
has filed a qui tam lawsuit under the
federal or any state False Claims Act.
We are also proposing that we do not
give a reward for the same or
substantially similar information that is
the basis of a payment of a share of the
amounts collected under the False
Claims Act or any state False Claims
Act, or if the same or substantially
similar information is the subject of a
pending False Claim Act case. We
believe these restrictions on information
eligible for a reward prevent us from
paying rewards from amounts collected
for the same sanctionable conduct.

Section 420.405(a) specifies that we
will pay a monetary reward for
information that leads to the collection
of at least $100 of Medicare funds from
individuals and entities that are
engaging in, or have engaged in, acts or
omissions that constitute grounds for
the imposition of a sanction under
section 1128, 1128A or section 1128B of
the Act or that have otherwise engaged
in sanctionable fraud and abuse against
the Medicare program. Section
420.405(b) specifies that in order for an
individual to be eligible to receive a
reward, the information must relate to
the activities of a specific individual or
entity and must specify the time period
of the alleged activities and states that
CMS does not give a reward for
information relating to an individual or
entity that, at the time the information
is provided, is already the subject of a
review or investigation by CMS or law
enforcement. The determination of
whether an individual provided
information eligible for a reward and
whether the specific individual or entity
was already the subject of a review or
investigation by CMS or law
enforcement are at the exclusive
discretion of CMS. We pay rewards only
if a reward is not otherwise provided for
by law. When we apply the criteria
specified in paragraphs (b), (c), and (e)
of this section to determine the
eligibility and the amount of the reward,
the recipient is notified as specified in
paragraph (d) of this section.

In §420.405(a), we propose two
revisions. First, we are proposing to
redesignate the existing text in
paragraph (a) to paragraph (a)(2) to
emphasize that the determinations as to
whether the reward criteria are met and
the amount of the reward are at the
exclusive discretion of CMS. Second,

we are proposing to move the remaining
text stating that when CMS applies the
criteria specified in paragraphs (b), (c),
and (e), and determines the eligibility
and amount of the reward, it notifies the
recipient as specified at new (a)(3).

In new paragraph (b)(3), we propose
to specify that we do not give a reward
for the same or substantially similar
information that was the basis for a
payment of a share of the amounts
collected under the False Claims Act or
any state False Claims Act, or if the
same or substantially similar
information is the subject of a pending
False Claim Act case. This proposed
change would prevent us from paying
rewards from amounts collected for the
same sanctionable conduct, or from
amounts that may collected as a result
of a pending False Claims Act case.

In new paragraph (c)(2)(v), we
propose to clarify that an individual is
not eligible for a reward under the IRP
if he or she is eligible for a reward for
furnishing the same or substantially
similar information to the federal
government under any other federal
reward program or payment under
federal law.

At §420.405(e)(2), we propose to
change the reward structure from an
amount not to exceed 10 percent of the
overpayments recovered in the case or
$1,000, whichever is less for
information received after the effective
date of the final rule to 15 percent of the
final amounts collected applied to the
first $66,000,000 for the sanctionable
conduct. It is important to note that the
degree of specificity in the information
provided is significant because a tip
needs to provide sufficient information
to start a review or investigation by CMS
or law enforcement or otherwise lead to
the collection of amounts for
sanctionable conduct before an
individual is eligible for a reward.

At §420.405(e)(3), we propose to limit
eligibility for a reward to the first
individual who provides us with
specific information on a provider or
supplier that is engaging in, or has
engaged in, acts or omissions that
constitute grounds for the imposition of
a sanction under section 1128, section
1128A or section 1128B of the Act or
that has otherwise engaged in
sanctionable fraud and abuse that leads
to a review or investigation by CMS or
law enforcement or other actions that
result in the imposition of a sanction.
Once we receive information on a
specific provider or supplier for a
specific time period of the alleged
sanctionable conduct, we will consider
the provider or supplier to be subject to
a review or investigation by CMS, its


http://www.irs.gov/pub/whistleblower/whistleblower_annual_report.pdf
http://www.irs.gov/pub/whistleblower/whistleblower_annual_report.pdf
http://www.irs.gov/pub/whistleblower/whistleblower_annual_report.pdf
http://www.irs.gov/pub/whistleblower/whistleblower_annual_report.pdf

25018

Federal Register/Vol. 78, No. 82/Monday, April 29, 2013 /Proposed Rules

contractors, or its law enforcement
partners.

In §420.405 (f)(1), we propose to
remove the reference to the submission
of information regarding sanctionable
conduct to Medicare intermediaries or
carriers. We refer generally to the CMS
contractor that has jurisdiction.

In new paragraph (f)(3), we propose to
add a requirement that upon
notification of eligibility, or when
otherwise required by CMS, an
individual must complete an attestation
stating that he or she is not participating
and has not participated in the
sanctionable conduct, is not otherwise
ineligible to receive a reward, that the
information he or she has furnished is
accurate and truthful to the best of their
knowledge, and that he or she
acknowledges that knowingly failing to
provide truthful information could
subject him or her to potential civil and
criminal liability. Section 203(b) of
HIPAA directs us to discourage the
provision of, and to not consider,
information that is frivolous or
irrelevant to the imposition of a
sanction. An attestation may discourage
individuals from furnishing baseless
reports of sanctionable conduct. We are
soliciting comments on whether we
should adopt the proposed approach of
requiring the completion of an
attestation, the timing of the attestation,
and on the content of any attestation.

In revised §420.405 (h)(1), we
propose to clarify that CMS reserves its
right to recover a reward from the
individual if CMS finds that the
individual was ineligible for the reward.
In new paragraph (h)(2), we propose
that CMS would notify an individual in
writing of our determination of
ineligibility, and request a full refund
within 30 days. We are soliciting
comments on whether CMS should
provide an appeals process, and what
such an appeals process may consist of.
We are also soliciting comments on
whether an individual may request that
CMS review and waive the request for
a full refund of the reward. We note that
our proposed IRP revisions would not
apply to information furnished under
§420.405 before the effective date of the
final rule.

Given the aforementioned proposed
revisions, we would make the following
regulatory changes to § 420.405:

¢ In new paragraph (a)(1), we propose
to incorporate the first sentence of
existing § 420.405(a).

e In new paragraph (a)(2), we propose
to reemphasize that the determinations
as to whether the eligibility criteria are
met are at the exclusive discretion of
CMS.

¢ In new paragraph (a)(3), we propose
to incorporate the last sentence of
existing § 420.405. When CMS applies
the criteria specified in paragraphs (b),
(c), and (e) of this section to determine
the eligibility and the amount of the
reward, it notifies the individual as
specified in paragraph (d) of this
section.

¢ In a new paragraph (b)(3), we
propose to add that CMS does not give
a reward if the same or substantially
similar information was the basis of
payment for a relator’s share of the
amounts collected under the False
Claims Act or any state False Claims
Act.

e In new paragraph (c)(2)(v), we
propose to clarify that an individual is
not eligible for the IRP if he or she is
eligible for a reward for furnishing the
same or substantially similar
information to the federal government
under any other federal reward program
or payment under federal law.

e In paragraph (e)(2), we propose to
change the reward structure from 10
percent of the recovered overpayments
not to exceed $1,000, to 15 percent of
the final amounts collected applied to
the first $66,000,000 for sanctionable
conduct for information received after
the effective date of the final rule.

e In paragraph (e)(3), we propose to
limit eligibility for a reward to the first
individual who provides us with
specific information, defined in
paragraph (b), on a specific individual
or entity that is engaging in, or has
engaged in, acts or omissions that
constitute grounds for the imposition of
a sanction under sections 1128, 1128A
or 1128B of the Act or that has
otherwise engaged in sanctionable fraud
and abuse against the Medicare program
that leads to the imposition of a
sanction.

o In paragraph (f)(1), we propose to
remove the reference to submitting
information regarding fraud and abuse
to Medicare intermediaries or carriers,
and propose to add new paragraphs
(f)(1)(i) identifying the Office of
Inspector General and (f)(1)(ii)
identifying CMS or the CMS contractor
that has jurisdiction of the provider.

o In new paragraph (f)(3), we propose
to add a requirement that upon
notification of eligibility, an individual
must complete an attestation stating that
he or she is not participating and has
not participated in the sanctionable act,
is not otherwise ineligible to receive a
reward under paragraph (c)(2), that the
information he or she has furnished is
accurate and truthful to the best of their
knowledge, and that he or she
acknowledges that knowingly failing to
provide truthful information could

subject him or her to potential criminal
and/or civil liability.

¢ In revised paragraph (h)(1), we
propose to modify the current paragraph
at (h) to clarify that CMS reserves its
right to recover a reward from the
individual.

¢ In new paragraph (h)(2), we propose
that CMS would notify an individual in
writing of our determination of
ineligibility, and request a full refund
within 30 days.

B. Provider Enrollment

As noted previously, in April 2006 we
published a final rule that set forth
requirements that providers and
suppliers must meet in order to obtain
and maintain Medicare billing
privileges. Since the final rule’s
publication, we have revised and
supplemented certain provisions in part
424, subpart P to address various
payment safeguard issues. In this
proposed rule, we are revising the
provider enrollment regulatory
provisions identified in this section.

1. Definition of Enrollment

Most physicians and nonphysician
practitioners enroll in Medicare to
receive payment for covered services
furnished to Medicare beneficiaries.
However, some physicians and
nonphysician practitioners who are not
enrolled in Medicare via the Form
CMS-8551 enrollment application may
wish to enroll for the sole purpose of
ordering or certifying items or services
for Medicare beneficiaries. Consistent
with §424.507, these individuals can
become eligible to do so, assuming all
other applicable requirements are met,
by completing the CMS—-8550 via a
paper application or via the Internet-
based Provider Enrollment, Chain, and
Ownership System (PECOS) process.
The use of the CMS-8550 (OMB
Approval # 0938-0685), which began in
July 2011, is exclusively designed to
allow physicians and eligible
professionals to enroll in Medicare
solely to order or certify items or
services.

Physicians and nonphysician
practitioners who complete the CMS—
8550 are not eligible to send claims to
Medicare for services they provide, as
they are not granted Medicare billing
privileges. We believe that several of our
existing regulatory provisions do not, as
currently written, adequately articulate
the distinction between enrolling in
Medicare: (1) To obtain Medicare billing
privileges; and (2) solely to order or
certify items or services for Medicare
beneficiaries. We believe it is important
to clarify that suppliers who enroll
solely to order or certify cannot bill the
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Medicare program and are not granted
Medicare billing privileges.

Therefore, we are proposing the
following regulatory changes:

e The first involves the definition of
“Enroll/enrollment” in § 424.502. The
initial sentence of the definition
currently reads: ‘“Enroll/enrollment
means the process that Medicare uses to
establish eligibility to submit claims for
Medicare covered services and
supplies.” We propose to revise this to
state: “Enroll/enrollment means the
process that Medicare uses to establish
eligibility to submit claims for Medicare
covered items and services, and the
process that Medicare uses to establish
eligibility to order or certify for
Medicare-covered items and services.”
This is to clarify that the overall
enrollment process includes enrollment
via the CMS-8550.

e We also propose to change
paragraph (4) of §424.502 in the
definition of “Enroll/enrollment”” from
“(gJranting the provider or supplier
Medicare billing privileges” to the
following: ““(4) Except for those
suppliers that complete the CMS-8550
form or CMS-identified equivalent or
successor form or process for the sole
purpose of obtaining eligibility to order
or certify Medicare-covered items and
services, granting the Medicare provider
or supplier Medicare billing privileges.”
This is to emphasize that while
enrollment via the CMS—-8550 enables
the supplier to order or certify
Medicare-covered items and services, it
does not convey Medicare billing
privileges to the supplier.

o The last change involves § 424.505.
This section states that a provider or
supplier, once enrolled, receives
Medicare billing privileges. We propose
to revise the second sentence of this
section to state: “Except for those
suppliers that complete the CMS-8550
or CMS-identified equivalent or
successor form or process for the sole
purpose of obtaining eligibility to order
or certify Medicare covered items and
services, once enrolled the provider or
supplier receives billing privileges and
is issued a valid billing number effective
for the date a claim was submitted for
an item that was furnished or a service
that was rendered. (See 45 CFR part 162
for information on the National Provider
Identifier and its use as the Medicare
billing number.)” Again, we wish to
stress that enrollment via the CMS—
8550 enables the supplier to order or
certify Medicare-covered items and
services but does not grant Medicare
billing privileges to a supplier.

Given the proposals noted previously,
we would make the following regulatory
changes to 42 CFR part 424, subpart P:

e In §424.502, we propose to change
the first sentence to state: “Enroll/
enrollment means the process that
Medicare uses to establish eligibility to
submit claims for Medicare covered
items and services, and the process that
Medicare uses to establish eligibility to
order or certify Medicare-covered items
and services.”

e We also propose to revise paragraph
(4) in §424.502 to read: “(4) Except for
those suppliers that complete the CMS—
8550 form or CMS-identified equivalent
or successor form or process for the sole
purpose of ordering or certifying
Medicare covered items and services,
granting the Medicare provider or
supplier Medicare billing privileges.”

e In §424.505, we propose to change
the second sentence to read: ‘“Except for
those suppliers that complete the CMS—
8550 form or CMS-identified equivalent
or successor form or process for the sole
purpose of ordering or certifying
Medicare covered items and services,
once enrolled the provider or supplier
receives billing privileges and is issued
a valid billing number effective for the
date a claim was submitted for an item
that was furnished or a service that was
rendered. (See 45 CFR part 162 for
information on the National Provider
Identifier and its use as the Medicare
billing number.)”

2. Debts to Medicare

Section 424.530(a) lists a number of
reasons for which a provider or
supplier’s Medicare enrollment
application may be denied. Under
§424.530(a)(6), an application can be
denied if “[t]he current owner (as
defined in §424.502), physician or
nonphysician practitioner has an
existing overpayment at the time of
filing of an enrollment application.”
This provision was established in large
part to address situations in which the
owner of a provider or supplier incurs
a substantial debt to Medicare, exits the
Medicare program or shuts down
operations altogether, and attempts to
re-enroll through another vehicle or
under a new business identity. Indeed,
such situations were discussed in a
November 2008 Department of Health
and Human Services Office of Inspector
General (OIG) Early Alert Memorandum
titled “Payments to Medicare Suppliers
and Home Health Agencies Associated
with ‘Currently Not Collectible’
Overpayments” (OEI-06—07—00080).
The memorandum stated that anecdotal
information from OIG investigators and
assistant United States Attorneys
indicated that DMEPOS suppliers with
outstanding Medicare debts may
inappropriately receive Medicare
payments by, among other means,

operating businesses that are publicly
fronted by business associates, family
members, or other individuals posing as
owners.8 In its study, the OIG selected
a random sample of 10 DMEPOS
suppliers in Texas that each had
Medicare debt of at least $50,000
deemed currently not collectible (CNC)
by CMS during 2005 and 2006.° The
OIG found that 6 of the 10 reviewed
DMEPOS suppliers were associated
with 15 other DMEPOS suppliers or
HHAs that received Medicare payments
totaling $58 million during 2002
through 2007.19 Most associated
DMEPOS suppliers had lost billing
privileges by January 2005 and had
accumulated a total of $6.2 million of
their own CNC debt to Medicare.'* The
OIG also found that most of the
reviewed DMEPOS suppliers were
connected with their associated
DMEPOS suppliers and HHAs through
shared owners or managers.12

Since this memorandum was issued,
we have continued to receive reports of
providers, suppliers, and owners thereof
accumulating large Medicare debts,
departing Medicare, and then
attempting to reenter the program
through other channels—often to incur
additional debts. While the current
version of § 424.530(a)(6) gives us the
ability to stem this practice to a certain
extent, it is limited to situations where
an enrolling physician, nonphysician
practitioner, or an owner of the
enrolling provider or supplier has a
current Medicare overpayment. It does
not apply to instances where an
enrolling provider or supplier entity has
a current Medicare debt, be it an
overpayment or some other type of
financial obligation to the Medicare
program. Furthermore, it does not
address cases where an entity that the
enrolling provider, supplier or owner
was affiliated with had incurred the
debt. We believe that these latter
situations were of particular concern to
the OIG in the aforementioned report.
They remain of concern to us as well.
Therefore, to enhance the existing
authority in § 424.530(a)(6), we propose
several changes.

a. New Paragraph § 424.530(a)(6)(i)

We propose to incorporate the
existing language of § 424.530(a)(6) into

8 Department of Health and Human Services,
Office of Inspector General (OIG). “Early Alert
Memorandum: Payments to Medicare Suppliers and
Home Health Agencies Associated with ‘Currently
Not Collectible’ Overpayments” (OEI-06—07—
00080), November 26, 2008, p.1.

9Tbid. p.1.

10]bid. p.7.

1171bid. p.7

12]bid. p.2.
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a new paragraph (a)(6)(i) that would
apply to all enrolling providers,
suppliers (including physicians and
nonphysician practitioners), and owners
thereof. We do not believe that the
purview of the current version of (a)(6)
should be limited to individual
physicians and nonphysician
practitioners. All providers and
suppliers, regardless of type, are
responsible for reimbursing Medicare
for the debts they owe to the program.
Permitting them to enroll additional
provider or supplier sites in Medicare
when they have existing debts to
Medicare potentially endangers the
Trust Fund. If the provider or supplier
cannot repay its existing Medicare
debts, this raises questions about its
ability to pay future debts incurred as
part of any additional enrollments. In
addition, we note that physicians and
nonphysician practitioners fall within
the “limited” level of categorical risk
under §424.518. To not include other
provider and supplier types of equal or
greater risk—such as hospices and
IDTFs, which are classified as
“moderate” risk under §424.518—
within the scope of proposed
§424.530(a)(6)(i) would only add to the
existing threat to the Trust Fund posed
by providers and suppliers that fail to
repay their Medicare debts.

Notwithstanding these concerns, a
denial of Medicare enrollment under
paragraph (a)(6)(i) could be avoided if
the enrolling provider, supplier, or
owner thereof satisfies the criteria set
forth in § 401.607 and agrees to an
extended CMS-approved repayment
schedule for the entire outstanding
Medicare debt. We believe this
provision is appropriate because an
agreement to a CMS-approved
repayment plan indicates that the
provider, supplier, or owner is not
seeking to avoid its debts to Medicare.
The provider, supplier, or owner thereof
could also, of course, avoid denial by
simply repaying the debt in full. We
solicit comment on whether the scope of
our proposed revision to
§424.530(a)(6)(i) should be expanded to
include the enrolling provider or
supplier’s managing employees (as that
term is defined in § 424.502), corporate
officers, corporate directors, and/or
board members.

We note that the term “overpayment”
as currently used in § 424.530(a)(6)
would be changed to ‘““Medicare debt”
in our regulatory text. We believe that
the latter term more appropriately
describes the types of debts that are
subject to (a)(6). Moreover, as indicated
earlier, we believe that our denial
authority under proposed (a)(6) should
include all forms of debt to Medicare,

not just overpayments. It is the fact that
a debt exists, rather than the specific
type of debt involved, that is of concern
to us. We nonetheless solicit comments
on: (1) our proposal to replace the term
“overpayment” with ‘“Medicare debt”
and our rationale for the change; and (2)
the appropriate scope of the term
“Medicare debt” for purposes of
§424.530(a)(6) only, specifically
whether there are certain types of debts
that should or should not fall within the
purview of § 424.530(a)(6).

b. New Paragraph § 424.530(a)(6)(ii)

We propose in new paragraph
§424.530(a)(6)(ii) that a denial of
Medicare enrollment is warranted if the
provider, supplier or current owner (as
defined in § 424.502) thereof was the
owner (as defined in §424.502) of
another provider or supplier that had a
Medicare debt that existed when the
latter’s enrollment was voluntarily or
involuntarily terminated or revoked,
and the following criteria are met:

e The owner left the provider or
supplier that had the Medicare debt
within 1 year of that provider or
supplier’s voluntary termination,
involuntary termination, or revocation.

o The Medicare debt has not been
fully repaid.

e We determine that the uncollected
debt poses an undue risk of fraud,
waste, or abuse.

Similar to proposed §424.530(a)(6)(i),
we propose that the enrolling provider
or supplier would be able to avoid a
denial under §424.530 (a)(6)(ii) if the
enrolling provider, supplier or owner
thereof agrees to an extended repayment
schedule for the entire outstanding
Medicare debt of the revoked provider
or supplier. Again, we believe this
provision is warranted because
agreement to a repayment plan
evidences an intention to pay back the
debt. Also, no denial would occur under
paragraph (a)(6)(ii) if the debt was
repaid in full.

As discussed earlier, the difference
between our proposed addition and the
existing language in § 424.530(a)(6) is
that the latter involves situations in
which the current owner, physician or
nonphysician practitioner had a
Medicare debt. However, our proposed
addition focuses on the entity with
which the enrolling provider, supplier,
or owner thereof had a prior
relationship. That is, the “prior entity”
had a debt to Medicare rather than the
enrolling provider, supplier, or owner
thereof. Consider the following
illustration: Provider X is applying for
enrollment in Medicare. Y owns 50
percent of X. Y was also a 20 percent
owner of Supplier Entity Z, which was

revoked from Medicare 12 months ago
and currently has a large outstanding
Medicare debt. The current version of
§424.530(a)(6) could not be used to
deny X’s application because X’s
current owner (Y) does not have a
Medicare debt. Rather, the entity with
which Y was associated (Z) has the debt.
Under proposed § 424.530(a)(6)(ii),
however, and assuming the criteria
identified therein are met, X’s
application could be denied because X’s
owner was an owner of a supplier (Z)
that has a Medicare debt.

Again, we believe that our proposed
provision is necessary to further address
cases in which individuals and entities
depart Medicare with substantial
Medicare debts and attempt to re-enter
the program via other vehicles in order
to avoid these financial obligations. We
further believe that, as with proposed
§424.530(a)(6)(i), proposed paragraph
(ii): (1) may enhance our debt recovery
efforts by spurring individuals and
entities seeking to enroll in Medicare to
facilitate the repayment of the debts of
the organizations with which they were
associated; and (2) would protect the
Medicare Trust Fund by preventing
individuals and entities intent on
reentering Medicare and falsely billing
the program and incurring additional
Medicare debts.

The authority for our proposed
change is section 1866(j)(5) of the Act,
codified at 42 U.S.C. 1395cc(j)(5) and
which was established by section
6401(a)(3) of the Affordable Care Act.
Section 1866(j)(5) states the following:

e A provider of medical or other
items or services or supplier who
submits an application for enrollment or
revalidation of enrollment in the
program under this title, title XIX, or
title XXI on or after the date that is 1
year after the date of enactment of this
paragraph shall disclose (in a form and
manner and at such time as determined
by the Secretary) any current or
previous affiliation (directly or
indirectly) with a provider of medical or
other items or services or supplier that
has uncollected debt, has been or is
subject to a payment suspension under
a federal health care program (as
defined in section 1128B(f) of the Act),
has been excluded from participation
under the program under this title, the
Medicaid program under title XIX, or
the CHIP program under title XXI, or
has had its billing privileges denied or
revoked.

e If the Secretary determines that
such previous affiliation poses an undue
risk of fraud, waste, or abuse, the
Secretary may deny such application.
Such a denial shall be subject to appeal
in accordance with paragraph [(8)].
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Under section 1866(j)(5) of the Act,
therefore, providers and suppliers
seeking to enroll in or revalidate their
enrollment in Medicare must disclose
any current or previous direct or
indirect affiliation with a provider or
supplier that has uncollected debt. The
disclosing provider or supplier’s
application can be denied if we believe
that the affiliation poses an undue risk
of fraud, waste, or abuse. We believe
that our proposed addition is entirely
consistent with section 1866(j)(5) of the
Act, in that the application would be
denied only if the “undue risk”
threshold is met. We would determine
whether such a risk exists by
considering various factors, including,
but not limited to the following:

e The amount of the Medicare debt.

e The length and timeframe that the
enrolling provider, supplier, or owner
thereof was an owner of the prior entity.

e The percentage of the enrolling
provider’s, supplier’s, or owner’s
ownership of the prior entity.

The scope and breadth of ownership
interests will vary widely (for example,
the amount of ownership; direct versus
indirect ownership). For this reason, we
must reserve for ourselves the flexibility
to deal with each situation on a case-by-
case basis, utilizing the factors
previously outlined. However, we are
soliciting comment on the following
issues related to these factors:

e Whether additional factors should
be considered and, if so, what those
factors should be.

e Which, if any, of the factors
previously identified should not be
considered.

e Which, if any, factors should be
given greater or lesser weight than
others.

e Whether a minimum or maximum
threshold for consideration should be
established for the “amount of Medicare
debt” and “‘percentage of ownership”
factors.

We also solicit comment on whether
the purview of our proposed revision to
§424.530(a)(6) should be expanded to
include the enrolling entity’s current
managing employees (as that term is
defined in § 424.502), corporate officers,
corporate directors, and/or board
members.

We note that while we are only
proposing to implement the overarching
rationale of section 1866(j)(5) of the Act
with respect to Medicare debts, we are
continuing to consider implementation
options regarding the previously cited
provisions of section 1866(j)(5) of the
Act that address exclusions, payment
suspensions, denials, and revocations.

Given this, we propose to revise
§424.530(a)(6) as follows:

o In paragraph (a)(6)(i), we propose
that a denial of Medicare enrollment is
warranted if the enrolling provider,
supplier, or owner thereof has an
existing Medicare debt. A denial of
Medicare enrollment under this
paragraph can be avoided if the
enrolling provider, supplier, or owner
thereof satisfies the criteria set forth in
§401.607 and agrees to a CMS-approved
extended repayment schedule for the
entire outstanding Medicare debt or
pays the debt in full.

e In paragraph (a)(6)(ii), we propose
that a denial of Medicare enrollment is
warranted if the enrolling provider,
supplier, or owner thereof was the
owner of another Medicare provider or
supplier that had a Medicare debt that
existed when the latter’s enrollment was
voluntarily or involuntarily terminated
or revoked, and the following criteria
are met:

++ The owner left the provider or
supplier that had the Medicare debt
within 1 year of that provider or
supplier’s voluntary termination,
involuntary termination, or revocation.

++ The Medicare debt has not been
fully repaid.

++ We determine that the uncollected
debt poses an undue risk of fraud,
waste, or abuse.

A denial of Medicare enrollment
under this paragraph can be avoided if
the enrolling provider, supplier, or
owner thereof satisfies the criteria set
forth in §401.607 and agrees to a CMS-
approved extended repayment schedule
for the entire outstanding Medicare
debt.

3. Felony Convictions

Under §424.530(a)(3) and
§424.535(a)(3), respectively, we may
deny or revoke a provider or supplier’s
Medicare billing privileges if the
provider or supplier—or any owner of
the provider or supplier—has, within
the 10 years preceding enrollment or
revalidation of enrollment, been
convicted of a federal or state felony
offense that CMS has determined to be
detrimental to the best interests of the
Medicare program and its beneficiaries.
Under §424.535(a)(3)(i), as currently
codified, such offenses include the
following:

o Felony crimes against persons, such
as murder, rape, assault, and other
similar crimes for which the individual
was convicted, including guilty pleas
and adjudicated pretrial diversions.

e Financial crimes, such as extortion,
embezzlement, income tax evasion,
insurance fraud and other similar
crimes for which the individual was
convicted, including guilty pleas and
adjudicated pretrial diversions.

e Any felony that placed the
Medicare program or its beneficiaries at
immediate risk, such as a malpractice
suit that results in a conviction of
criminal neglect or misconduct.

¢ Any felonies that would result in
mandatory exclusion under section
1128(a) of the Act.

(Section 424.530(a)(3)(i) mirrors
§424.535(a)(3)(i) with the exception of
paragraph (D), which uses the phrase:
“Any felonies outlined in section 1128
of the Act.”)

We propose to make the following
changes to §424.530(a)(3) and
§424.535(a)(3):

¢ To modify the list of felonies in
each section such that any felony
conviction—including guilty pleas and
adjudicated pretrial diversions—that we
have determined to be detrimental to
the best interests of the Medicare
program and its beneficiaries would
constitute a basis for denial or
revocation. This would give us the
discretion to deny or revoke enrollment
based on any felony conviction that we
believe to be detrimental to the best
interests of Medicare and its
beneficiaries. There are several reasons
for this change:

++ In light of the very serious nature
of any felony conviction, we believe it
is unwise to restrict our authority in
§424.530(a)(3)(i) and §424.535(a)(3)(i)
to the categories of felonies identified in
(a)(3)(i); this is especially true
considering that the types of felony
offenses often vary from state to state.
Any felony conviction, regardless of the
type, raises real questions as to whether
the provider or supplier can be relied
upon to be a trustworthy partner in the
Medicare program, and it is important to
do everything possible to prevent
unnecessary risks to Medicare
beneficiaries and the Medicare Trust
Fund. That stated, we are aware that
certain felony convictions may raise
more concerns than others, and we will
continue to carefully assess the types of
felony convictions that pose greater risk
to Medicare beneficiaries and the
Medicare Trust Fund.

We note that in the April 2006 final
rule (77 FR 20760), in which we
finalized the provisions in
§424.530(a)(3) and §424.535(a)(3), we
stated that we were relying upon the
authority afforded to us in many of the
HIPAA fraud and abuse provisions and
section 4302 of the BBA. We are relying
upon this same authority with respect to
our proposed change.

++ The current list of felonies in
§424.530(a)(3) and §424.535(a)(3)
includes many felonies but does not
encompass all felonies. In order to allow
us discretion to deny or revoke
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enrollment based on any felony
conviction that we believe is
detrimental to the Medicare program or
its beneficiaries, we propose to
eliminate the enumerated list of felonies
and instead provide that enrollment
may be denied or revoked based upon
any such felony conviction.

e We propose to expand
§424.530(a)(3) and §424.535(a)(3) to
include felony convictions against a
provider or supplier’s “managing
employee,” as that term is defined in
§424.502. We have found numerous
instances in which a particular
managing employee of a provider or
supplier has as much, if not more,
control of and involvement with the
entity as does the owner. We believe
that managing employees should be
held to the same standard as owners in
this regard. Clearly, having a managing
employee with a felony conviction
raises questions about whether the
provider or supplier can be a
responsible participant in the Medicare
program.

e In §424.530(a)(3) and
§424.535(a)(3), we propose to change
the language “within the 10 years
preceding enrollment or revalidation of
enrollment” to “within the preceding 10
years.” The existing language has
caused confusion as to how far back the
10-year period actually goes. We believe
that our proposed wording is clearer
and more straightforward.

e In §424.530(a)(3) and
§424.535(a)(3), we propose to state that
the term “convicted”—as used in these
two sections—has the same definition as
the one set forth in 42 CFR 1001.2. We
have received inquiries over the years
regarding the proper interpretation of
the term “convicted” as it is used in the
context of §424.530(a)(3) and
§424.535(a)(3). We believe that utilizing
a well-established regulatory definition
of the term would clarify for the public
the types and scopes of convictions that
fall within the purview of these two
sections. We note that this regulatory
definition is based on the definition of
“convicted” in section 1128(i) of the
Act.

In light of the foregoing discussion,
§424.530(a)(3) and §424.535(a)(3)
would be revised as follows:

e In §424.530(a)(3)—

++ We propose to combine the
opening paragraph and existing
paragraph (a)(3)(i) into a revised
paragraph (a)(3)(i) that would state:
“The provider, supplier, or any owner
or managing employee of the provider
or supplier was, within the preceding 10
years, convicted (as that term is defined
in 42 CFR 1001.2) of a federal or state
felony offense that CMS has determined

to be detrimental to the best interests of
the Medicare program and its
beneficiaries.”

++ We also propose to delete
paragraphs (a)(3)(i)(A) through (D).

++ Existing paragraph (a)(3)(ii) would
remain intact.

e In §424.535—

++ We propose to combine the
introductory text and existing paragraph
(a)(3)(i) into a revised paragraph (a)(3)(i)
that would read: “The provider,
supplier, or any owner or managing
employee of the provider or supplier
was, within the preceding 10 years,
convicted (as that term is defined in 42
CFR §1001.2) of a federal or state felony
offense that CMS has determined to be
detrimental to the best interests of the
Medicare program and its
beneficiaries.”

++ We propose to make changes to
paragraph (c). See section IL.G. of this
proposed rule for more information
about our proposed change to paragraph

(c).
4. Abuse of Billing Privileges

Section 424.535(a)(8) states that a
provider or supplier’s Medicare billing
privileges may be revoked if the
provider or supplier submits a claim or
claims for services that could not have
been furnished to a specific individual
on the date of service. These instances
include, but are not limited to,
situations where the beneficiary is
deceased, the directing physician or
beneficiary is not in the state or country
when services were furnished, or when
the equipment necessary for testing is
not present where the testing is said to
have occurred.

We propose to expand this revocation
reason by adding a new paragraph
(a)(8)(ii) to §424.535. (The existing
revocation reason will be incorporated
into a new paragraph (a)(8)(i).) Our
proposed new paragraph (a)(8)(ii) would
permit revocation if we determine that
the provider or supplier has a pattern or
practice of billing for services that do
not meet Medicare requirements such
as, but not limited to, the requirement
that the service be reasonable and
necessary. This revocation reason would
differ from that in paragraph (a)(8)(i) in
two ways. First, while the former deals
with individual claims, paragraph
(a)(8)(ii) addresses overall billing
patterns. Second, paragraph (a)(8)(i)
addresses situations involving claims
for services that could not have been
furnished. Paragraph (a)(8)(ii) would
deal with cases where the services were
furnished but the claims do not meet
Medicare requirements.

We believe that our proposed
revocation reason is important because

it would place providers and suppliers
on notice that they are under a legal
obligation to always submit correct and
accurate claims. Providers and suppliers
would know that a failure to do so may
result in the revocation of their
Medicare billing privileges if such
failures establish a pattern of incorrect
or inaccurate claims. Because the
current revocation reason at § 424.535
(a)(8), again, focuses on individual
claims and not on the submission of
numerous claims over an extended
period of time, we are proposing this
authority so we may have the discretion
to also revoke based on a pattern of
inaccurate or erroneous claim
submissions. We believe that a provider
or supplier should be responsible for
submitting valid claims at all times and
that the provider or supplier’s repeated
failure to do so poses a risk to the
Medicare Trust Fund.

While we solicit comment on what
should qualify as a ““pattern or practice”
under our proposed change, we
envision that a common—though by no
means the only—scenario in which
proposed §424.535(a)(8)(ii) could apply
would be one where a provider or
supplier is placed on prepayment
review and a significant number of its
claims are denied for failing to meet
medical necessity requirements over
time. Indeed, any situation in which an
unusually or abnormally high volume of
claims are denied over time because
they do not meet Medicare requirements
could potentially trigger
§ 424.535(a)(8)(ii), though much would
depend, of course, on the particular
facts of the situation. In each case, we
would take into account several factors,
including, but not limited to the
following:

e The percentage of submitted claims
that were denied.

e The total number of claims that
were denied.

e The reason(s) for the claim denials.

e Whether the provider or supplier
has any history of “final adverse
actions” (as that term is defined under
§424.502).

e The length of time over which the
pattern has continued.

e How long the provider or supplier
has been enrolled in Medicare.

With respect to these factors, we
solicit comment on the following:

e Whether additional factors should
be considered and, if so, what those
factors should be.

e Which, if any, of these factors
should not be considered.

e Which, if any, of these factors
should be given greater or lesser weight
than others.
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e Whether a minimum or maximum
threshold for consideration should be
established for the “percentage of claims
denied”” and “total number of claims
denied” factors.

We also solicit comment on whether
there should be a set knowledge
standard associated with our proposed
provision—specifically, whether
revocation is warranted only if the
provider or supplier submitted the
claims in question with “reckless
disregard” as to their accuracy or the
provider “knew or should have known”
that the claims did not meet Medicare
requirements.

We wish to emphasize and to reassure
the provider and supplier communities
that proposed § 424.535(a)(8)(ii) is not
meant to be used to revoke providers
and suppliers for isolated and sporadic
claim denials or for innocent errors in
billing. Our focus is instead on
situations where a provider or supplier
regularly fails to submit accurate claims
in such a way as to—when considering
the factors previously mentioned—pose
a risk to the Medicare Trust Fund. We
further note that as with any revocation
of Medicare billing privileges, the
provider or supplier may appeal a
revocation based on §424.535(a)(8)(ii).

Given this, §424.535(a)(8) would be
revised to—

e Add a new paragraph (a)(8)(ii) that
states: “CMS determines that the
provider or supplier has a pattern or
practice of submitting claims for
services that fail to meet Medicare
requirements.”

e Incorporate the existing language in
§424.535(a)(8) into a new paragraph (i).

5. Post-Revocation Submission of
Claims

In the November 19, 2008 Federal
Register (73 FR 69726), we published a
final rule with comment period titled,
“Medicare Program; Revisions to
Payment Policies Under the Physician
Fee Schedule and Other Revisions to
Part B for CY 2009; and Revisions to the
Amendment of the E-Prescribing
Exemption for Computer Generated
Facsimile Transmissions,” (hereinafter
referred to as the CY 2009 PFS final
rule). In that rule, we finalized a
provision in § 424.535(h) stating that a
revoked physician organization,
physician, nonphysician practitioner or
IDTF must submit all claims for items
and services furnished within 60
calendar days of the effective date of the
revocation.

Our rationale for this policy was
outlined in the CY 2009 PFS proposed
rule, published in the July 7, 2008
Federal Register (73 FR 38539). We
noted that we had historically allowed

revoked providers and suppliers to
continue billing for services furnished
prior to revocation for up to 27 months
after the revocation effective date. We
stated that this extensive post-
revocation period posed a significant
risk to the Medicare program and that
the change to 60 days was necessary to
limit Medicare’s exposure to future
vulnerabilities from revoked physician
and nonphysician practitioner
organizations and individual
practitioners. We further noted that
some physician and nonphysician
practitioner organizations and
individual practitioners were able to
create false documentation to support
claims payment and that our proposed
change would allow Medicare to
conduct focused medical review on the
submitted claims to ensure that they are
supported by verifiable medical
documentation.

Indeed, our rationale for our
expansion of § 424.535(h) is the same as
that which we expressed in the CY 2009
PFS proposed rule. It is important that
we limit the Medicare program’s
exposure to fraudulent claims. We
believe that the longer a post-revocation
timeframe a revoked provider or
supplier has, the more opportunity the
provider or supplier would have to
submit false claims. Under
§424.518(c)(3)(ii), in fact, a revoked
provider or supplier falls within the
“high” categorical risk level. This
heightened risk posed by revoked
providers and suppliers, combined with
the lengthy 12-month period they
currently have for submitting claims,
threatens the Medicare Trust Fund.
Therefore, we believe that an expansion
of §424.535(h) to include all revoked
providers and suppliers is warranted.

We propose to expand the purview of
§424.535(h) to include all revoked
Medicare providers and suppliers,
regardless of type (for example,
DMEPOS suppliers, rural health clinics,
skilled nursing facilities). All providers
and suppliers, with the exception of
home health agencies (HHAs), would
have 60 days after the effective date of
their revocation to submit their
remaining claims for services furnished
prior to the date of the revocation letter;
for HHAs, the date would be 60 days
after the later of: (1) The effective date
of their revocation; or (2) the date that
the HHA'’s last payable episode ends.
The reason for the modification for
HHAs is that under current CMS policy,
an HHA can bill for episodes that began
before it was terminated and be paid for
up to 30 days following the termination
date. The HHA would need to wait to
bill those episodes until they were
complete, which could be day 59 after

the termination, giving the HHA 1 day
to bill. Thus, we believe that 60 days
after the later of: (1) the effective date of
their revocation; or (2) the date that the
HHA’s last payable episode ends would
be reasonable.

We note that nothing in our proposed
revision to § 424.535(h) would impact
the requirements of § 424.44 regarding
the timely filing of claims.

Given this, and as stated previously,
we propose in § 424.535(h) to require
that a revoked provider or supplier
(excluding HHASs) submit, within 60
days after the effective date of the
revocation, all claims for items and
services furnished prior to the date of
the revocation letter. For HHAs, the date
would be 60 days after the later of: (1)
The effective date of the revocation; or
(2) the date that the HHA'’s last payable
episode ends.

6. Effective Date of Billing Privileges

Under §424.520(d), the effective date
of billing privileges for physicians,
nonphysician practitioners, and
physician and nonphysician
practitioner organizations is the later of:
(1) the date of filing of a Medicare
enrollment application that was
subsequently approved by a Medicare
contractor; or (2) the date an enrolled
physician or nonphysician practitioner
first began furnishing services at a new
practice location. This policy was
proposed in the CY 2009 PFS proposed
rule. It was meant to address our
concerns about providers and suppliers
being able to bill for Medicare services
rendered well prior to enrollment. We
explained in that proposed rule that our
proposed approach was not only
consistent with our requirements found
at §410.33(i) that limit the retrospective
billing for IDTFs, but also that it was not
possible to verify that a supplier has met
all of Medicare’s enrollment
requirements prior to submitting an
enrollment application. Thus, the
Medicare program should not be billed
for services before the later of the two
aforementioned dates.

We propose to expand the scope of
§424.520(d) to include ambulance
suppliers. Ambulance suppliers as a
class pose an elevated risk to the
Medicare program—higher, in fact, than
the physician and nonphysician
practitioner categories already identified
in §424.520(d). In a January 2006 OIG
report entitled, “Medicare Payments for
Ambulance Transports” (OEI-05-02—
000590), the OIG found that 25 percent
of ambulance transports did not meet
Medicare’s program requirements; this
resulted in an estimated $402 million in
improper payments. We have also seen
an overabundance of ambulance
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suppliers and an overutilization of
ambulance services in particular regions
of the country, which has raised
questions as to the qualifications and
integrity of some ambulance suppliers.
In certain areas of ambulance supplier
fraudulent activity, for instance, we
have received claims for ambulance
transports to hospitals with no
associated hospital claims. These
program integrity issues involving
ambulance suppliers heighten our
concerns about our inability to
conclusively verify that a supplier was
in compliance with Medicare’s
enrollment requirements during the
months prior to submitting an
enrollment application. It is this
concern that leads us to the conclusion
that allowing an ambulance supplier to
“back bill” for services furnished well
before enrollment dramatically
increases the risk of improper payments
and endangers the Medicare Trust Fund.
Therefore, we believe that expanding
§424.520(d) to include these elevated
risk suppliers is justified.

While we are not including other
categories of providers and suppliers in
the “moderate” or “high” screening
level under § 424.518 (such as newly
enrolling HHAs, community mental
health centers and comprehensive
outpatient rehabilitation centers), we
note that the enrollment process for
most of these other providers and
suppliers is more extensive than that for
ambulance suppliers because it involves
certification. An enrolling ambulance
supplier submits a CMS-855B
application to its Medicare contractor,
which reviews the application, performs
all necessary verifications, and renders
a final decision. However, for certified
providers and certified suppliers, the
applicant provider or supplier makes a
request to its state Survey Agency (SA)
for Medicare participation and submits
a Medicare enrollment application to its
Medicare contractor, which reviews the
application, performs the required
validations and, if a recommendation
for approval is made, typically refers its
recommendation to the SA. Thereafter,
a survey that determines the applicant
provider’s or supplier’s compliance
with the applicable Medicare conditions
or requirements will be conducted by
the SA or a CMS-approved accrediting
organization. If the applicant provider
or supplier is determined to be in
compliance with its Medicare
conditions or requirements for Medicare
participation, the SA will make its
recommendation to the CMS regional
office (RO) for review. If the RO
determines that the applicant provider
or supplier has met all federal

requirements for Medicare participation,
including all enrollment requirements,
the RO issues an effective date for
Medicare participation in accordance
with § 489.13, and Medicare billing
privileges would be conveyed. However,
under § 489.13 the effective date of a
Medicare provider agreement or
supplier approval may not be earlier
than the latest date on which all
applicable federal requirements have
been met; such requirements include
the Medicare contractor’s review and
verification of the provider/supplier’s
CMS-855 application. A certified
provider or supplier is not eligible for
Medicare payment of any services
provided prior to the effective date of its
Medicare provider agreement or
supplier approval.

Because of the exhaustive and
extensive review process involved with
certified providers and certified
suppliers and the existing limitations
posed by § 489.13 on the ability of
certified providers and certified
suppliers to “backbill” for services, we
have decided not to include these
providers and suppliers in our proposal
at this time. Ambulance suppliers, on
the other hand, do not have this
multilayered review process, which
makes it more difficult to determine
whether they met enrollment
requirements 12 months previously. It is
for these reasons that we are limiting
our expansion of §424.520(d) to
ambulance companies. We solicit
comment on whether any other non-
certified provider or non-certified
supplier type that is not currently
subject to a backbilling restriction
similar to the one we are proposing
should be included within the purview
of our proposal.

Given these factors, we would revise
§424.520(d) to include ambulance
suppliers.

7. Effective Date of Re-Enrollment Bar

Under §424.535(c), a revoked
provider, supplier, delegated official, or
authorizing official is barred from
participating in Medicare from the
effective date of the revocation until the
end of the re-enrollment bar. The re-
enrollment bar, as mentioned
previously, is a minimum of 1 year, but
not greater than 3 years, depending on
the severity of the basis for revocation.
In accordance with §424.535(g), the
effective date of a revocation is either of
the following:—

o Thirty days after CMS or the CMS
contractor mails notice of its
determination to the provider or
supplier.

o If the revocation is based on a
federal exclusion or debarment, felony

conviction, license suspension or
revocation, or the practice location is
determined by CMS or its contractor not
to be operational, the date of exclusion,
debarment, felony conviction, license
suspension or revocation or the date
that CMS or its contractor determined
that the provider or supplier was no
longer operational.

We propose to revise § 424.535(c) to
specify that all re-enrollment bars begin
30 days after CMS or the CMS
contractor mails notice of the revocation
determination to the provider or
supplier. The reason for this change is
to address situations where the
revocation is based on a federal
exclusion or debarment, felony
conviction, license revocation or
suspension, or non-operational status.
Due to possible delays in the updating
of databases with criminal conviction
and licensure information, the
revocation effective dates for these
actions can be months prior to the date
the contractor mails the revocation
letter, and it is from these retroactive
effective dates that the re-enrollment bar
runs. This can eliminate several months
from the re-enrollment bar period; for
instance, rather than a full 3-year re-
enrollment bar for a felony conviction,
the re-enrollment bar might only be 2
years and 10 months—or even less. By
starting the re-enrollment bar period
after the revocation letter is sent, the full
period can be imposed; we do not
believe that a revoked provider or
supplier should be benefited by a
shorter reenrollment bar simply because
of a gap between the effective date of the
revocation and the date on which the
revocation letter is mailed. As an
illustration, suppose an enrolled
nonphysician practitioner was
convicted of a felony on January 15,
2014. On February 15, the contractor
mailed notice to the practitioner that his
Medicare billing privileges were
revoked effective January 15, 2014.
Under the current version of
§424.535(c), the re-enrollment bar
would run until January 15, 2017, or 2
years and 11 months after the date the
revocation notice was sent. However,
under our proposed revision, the
reenrollment bar would run until
February 15, 2017, or 3 years after the
revocation notice was mailed.

Given this, we would revise the first
sentence of § 424.535(c) to state that the
re-enrollment bar is effective 30 days
after CMS or its contractor mails notice
of its revocation determination to the
provider or supplier until the end of the
re-enrollment bar.
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8. Corrective Action Plans

Consistent with § 405.809, a provider
or supplier whose Medicare billing
privileges are revoked may submit a
corrective action plan (CAP). The CAP
must provide evidence that the provider
or supplier is in compliance with
Medicare requirements. If CMS or the
Medicare contractor determines that the
provider or supplier is, in fact, in
compliance with Medicare
requirements, the provider or supplier’s
billing privileges can be reinstated.

We propose to revise §405.809 to
state in new paragraph (a)(1) that a
provider or supplier may not submit a
CAP unless the revocation was based on
§424.535(a)(1), which states in part that
a provider or supplier’s billing
privileges may be revoked if the
provider or supplier is determined not
to be in compliance with our enrollment
requirements. Generally, we do not
believe that providers and suppliers
should be exonerated from failing to
fully comply with Medicare enrollment
requirements simply by furnishing a
CAP. It is the duty of providers and
suppliers to always maintain such
compliance. However, we do believe
that a CAP may be appropriate for
revocations based on §424.535(a)(1). We
have seen numerous instances where a
provider or supplier revoked under
§424.535(a)(1) had only minimally
failed to comply with our enrollment
requirements. To revoke its billing
privileges when the problem can be
quickly and easily corrected via a CAP
could in some instances lead to unfair
results.

With other revocation reasons,
though, we believe that a CAP either
should not be available or would be
impractical. For instance, if a provider
is revoked based on an OIG exclusion or
felony conviction, no amount of
corrective action would be able to
change this. If a supplier is revoked
under § 424.535(a)(4) for furnishing
false or misleading information or under
§424.535(a)(9) for failing to report a
change in practice location, the provider
should not be able escape revocation
merely by furnishing the truthful or
updated information through a CAP, as
it was the provider’s responsibility to
provide this information earlier.

We note that in cases where
§424.535(a)(1) is one of several reasons
for a particular revocation, the provider
would be able to submit a CAP with
respect to the §424.535(a)(1) revocation
reason. For the other revocation bases,
however, the provider would not be able
to use the CAP process; the provider
would instead have to utilize the
appeals process under Part 498.

We further propose in new paragraph
(a)(2) that providers and suppliers have
only one opportunity to correct all of
the deficiencies that served as the basis
of the revocation through a CAP. We do
not believe that providers should be
given multiple opportunities to become
compliant when it is crucial that such
compliance always be maintained.

Notwithstanding these proposed
changes, we note that providers and
suppliers may still avail themselves of
the appeals process under Part 498.
Nothing in this proposed rule alters the
provider or supplier’s rights in this
regard.

We also propose to delete the last
sentence in §424.535(a)(1), which reads:
“All providers and suppliers are granted
an opportunity to correct the deficient
compliance requirement before a final
determination to revoke billing
privileges, except for those imposed
under paragraphs (a)(2), (a)(3), or (a)(5)
of this section.” This sentence is
inconsistent with our proposed change
in §405.809(a)(1).

Finally, we propose to incorporate the
existing language in § 405.809 into a
new subparagraph (b).

Given this, we would make the
following regulatory changes:

e Add a new paragraph to
§405.809(a)(1) stating the following:

++ The provider or supplier may not
submit a CAP unless the revocation was
for noncompliance under
§424.535(a)(1).

¢ Add a new paragraph (2) to
§405.809(a) stating the following:
Subject to paragraph (a)(1), providers
and suppliers have only one
opportunity to correct all deficiencies
that served as the basis of the revocation
through a CAP.

e Add a new subsection (b) to
§405.809 that includes the existing
language in §405.809.

o Delete the last sentence in
§424.535(a)(1), which reads: “All
providers and suppliers are granted an
opportunity to correct the deficient
compliance requirement before a final
determination to revoke billing
privileges, except for those imposed
under paragraphs (a)(2), (a)(3), or (a)(5)
of this section.”

9. Revisions to §424.530(a)(5) and
§424.535(a)(5)

We also propose to revise
§424.530(a)(5) and § 424.535(a)(5). We
believe that the language in each of
these subsections is redundant. To
illustrate, the first sentence of
§424.530(a)(5) states that a provider or
supplier’s Medicare enrollment may be
denied if, upon on-site review or other
reliable evidence, CMS determines that

the provider or supplier is not
operational or is not meeting Medicare
enrollment requirements. Later,
paragraphs § 424.530(a)(5)(i) and
(a)(5)(ii) essentially—and, in our view,
needlessly—repeat this language. The
same repetition is evident in
§424.535(a)(5), wherein paragraphs
(a)(5)(i) and (a)(5)(ii) effectively
duplicate the language in the first
sentence of §424.535(a)(5).

Therefore, §424.530(a)(5) would be
revised to state that the provider or
supplier’s enrollment can be denied if
“(u)pon on-site review or other reliable
evidence, CMS determines that the
provider or supplier is either of the
following: (i) not operational to furnish
Medicare covered items or services, or
(ii) otherwise fails to satisfy any
Medicare enrollment requirements.”’
Likewise, § 424.535(a)(5) would be
revised to state that a provider or
supplier’s Medicare billing privileges
would be revoked if “(u)pon on-site
review or other reliable evidence, CMS
determines that the provider or supplier
is either of the following: (i) no longer
operational to furnish Medicare covered
items or services, or (ii) otherwise fails
to satisfy any Medicare enrollment
requirements.”

We note that our proposed revision to
§424.535(a)(5) would also add the
phrase “or other reliable evidence” to
this subsection. There are two reasons
for this change. First, § 424.530(a)(5)
currently contains the “or other reliable
evidence” standard. We believe that
these two paragraphs, § 424.530(a)(5)
and §424.535(a)(5), should contain
consistent standards. Second, we
believe it is important to be able to
ascertain and take action under
§424.535(a)(5) against a non-operational
or non-compliant provider or supplier
through means other than a site review.

10. Technical Changes

We further propose certain technical
changes related to the provider and
supplier enrollment regulations.

In §424.530(a)(1), we propose to
change the word “‘section” to “subpart
P” in the first sentence so that the
sentence would read—*“[t]he provider or
supplier is determined not to be in
compliance with the enrollment
requirements described in this subpart
P, or in the enrollment application
applicable for its provider or supplier
type, and has not submitted a plan of
corrective action as outlined in part 488
of this chapter.” The purpose of this
change is to clarify that the provider or
supplier must comply with all of the
provider enrollment provisions in 42
CFR subpart P, not merely those in
§424.530.
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For the same reason, we propose to
revise §424.535(a)(1) to state as follows:
“The provider or supplier is determined
not to be in compliance with the
enrollment requirements described in
this subpart P, or in the enrollment
application applicable for its provider or
supplier type and has not submitted a
plan of corrective action as outlined in
part 488 of this chapter.”

Also, in §424.535(a)(3)(ii), we
propose to change the term “denials” to
“revocations’’, as § 424.535 does not
address denials.

Lastly, §498.5(1)(4) states that for
appeals of denials based on
§424.530(a)(9) related to temporary
moratoria, the scope of the review is
limited to whether the temporary
moratorium applies to the provider or
supplier. However, §424.530(a)(10),
rather than § 424.530(a)(9), applies to
temporary moratoria. We therefore
propose to correct § 498.5(1)(4) by
changing the reference to § 424.530(a)(9)
therein to § 424.530(a)(10).

II1. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

¢ The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

e Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

A. ICRs Regarding Rewards for
Information Relating to Medicare Fraud
and Abuse (§ 420.405)

Attestation

Our proposed revisions to the IRP at
§420.405(f)(3) would require the
reporting individual complete and
submit an attestation, which would
result in an increase in ICR burden.
Between the years of 2000 and 2012, 18
rewards were paid by us under the IRP.
Although we believe that the number of
paid rewards would rise because of the
increased monetary incentive, it is very

difficult to estimate this figure. Yet we
note that since the 2006 reward amount
changes to the IRS program, the IRS has
paid an average of 149 rewards per year,
from a low of 97 to a high of 227. While
there are limitations with using this data
to estimate that similar ranges of
rewards would be paid under the
proposed IRP changes, we believe it
indicates that the number of rewards
made under IRP would very likely
increase from an average of 1.5 a year.
For purposes of this ICR section only,
we will therefore propose to use the
average of 149 attestations in our ICR
calculations.

Persons likely to submit an attestation
would include beneficiaries, medical
providers, and health care
administrative personnel that have been
notified that they are eligible for a
reward under the IRP. We believe that
most individuals would prepare the
attestation themselves. It is possible,
however, that in light of the legal nature
of the attestation, some may elect to
have legal counsel draft the document.
For purposes of estimating the potential
cost of this activity only and so as not
to underestimate the possible burden,
we will utilize the hourly wage for
lawyers in our cost calculations.

According to the most recent wage
data provided by the Bureau of Labor
Statistics for May 2012, the mean hourly
wage for the category of “lawyers” is
$62.93 (see http://www.bls.gov/oes/
current/oes231011.htm). With fringe
benefits and overhead, the per hour rate
would be $95. We further project that
the attestation preparation and
submission process would take the
attesting individual approximately 5
hours to complete. Applying our figure
of 149 attestations, this results in an
average annual burden of 745 hours at
a cost of $70,775 (or $95 x 5 hours x
149).

We are soliciting comments on (1) our
estimate of the number of attestations
per year, (2) our estimate of 5 hours for
an individual to complete and submit
the attestation; and (3) the per hour rate
of $95.

B. ICRs Regarding Our Proposed
Provider Enrollment Provisions
(§424.530 and § 424.535)

1. Definition of Enrollment

Our proposed revisions to § 424.502
and § 424.505 reflect the existing usage
of the CMS-8550 (OMB Approval
#number 0938—-0685) and, as such,
would not impose any additional ICR
burden. Consistent with §424.507, an
individual who wishes to enroll in
Medicare for the sole purpose of
ordering or certifying items or services

for Medicare beneficiaries can become
eligible to do so by completing the
CMS-8550. Use of the CMS-8550
commenced in July 2011, and the ICR
burden associated with its use was
approved by OMB at that time.

2. Debts to Medicare

Our proposed revisions to § 424.530
would likely result in an increase in
application denials. While these
revisions would not directly impose an
information collection burden, the
increase in denials could lead to more
appeals from denied providers and
suppliers. However, we are unable to
estimate the number of potential denials
because we do not have data available
that can support such an estimate.
Therefore, we cannot project the
potential ICR burden that could arise
from an increased number of: (1)
Appeals of denials, or (2) resubmitted
enrollment applications from the denied
providers and suppliers.

3. Felony Convictions

Our proposed revisions to
§424.530(a)(3) and § 424.535(a)(3),
while not paperwork burdens directly
imposed by the rule, would likely result
in an increase in application denials
and revocations, respectively. We
believe this would stem mostly from the
expansion of these two paragraphs to
include managing employees. We
believe the changes involving the
elimination of the detailed list of
felonies would not result in a significant
increase in denials or revocations
because the “detrimental to the best
interests of Medicare” standard is
currently in these two provisions.
However, we cannot estimate the
potential increase in denials and
revocations based on these proposed
changes, as we do not have data
available that can support such an
estimate. Therefore, we cannot project
the potential ICR burden that could
arise from an increased number of
appeals of denials and revocations.

4. Abuse of Billing Privileges

Our proposed addition of
§424.535(a)(8)(ii) would likely result in
an increase in the ICR burden because
there would likely be a concomitant
increase in revocations and associated
appeals. However, we are unable to
estimate the number of potential
revocations. We do not have data
available that can support such an
estimate as each situation would have to
be very carefully reviewed and
addressed on a case-by-case basis.
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5. Post-Revocation Submission of
Claims

Our proposed change to § 424.535(h)
would likely not result in a change in
the ICR burden. While the claims in
question would need to be submitted
within a shorter timeframe (60 days),
they would likely be submitted
regardless of the applicable submission
period. The shorter timeframe would, in
general, neither increase nor decrease
the number of claims submitted.

6. Effective Date of Billing Privileges

Our proposed change to § 424.520(d)
would likely result in a decrease in the
ICR burden because fewer claims would
be eligible for submission under this
change. However, we are unable to
project the decrease in the number of
claims because we do not have data
available to support such an estimate.

7. Effective Date of Re-Enrollment Bar

Our proposed change to §424.535(c)
would neither increase nor decrease the
ICR burden. With or without this
revision, the provider would still need
to submit a CMS-855 application after
the expiration of the re-enrollment bar
in order to enroll again in Medicare.

8. Corrective Action Plans

Our proposed change to § 405.809
would result in a decrease in the ICR
burden because there would be a
reduction in the number of CAPs
submitted. However, we are unable to
estimate the decrease in the number of
CAPs submitted because we do not have
sufficient data to support such an
estimate.

9. Revisions to §424.530(a)(5) and
§424.530(a)(5)

Our proposed changes to
§424.530(a)(5) and §424.535(a)(5)
would not result in a change to the ICR
burden because we do not believe there
would be any change in the number of
denials or revocations. We note that
§424.530(a)(5) already permits
revocation based upon a site review “or
other reliable evidence.” Thus, there
would be no change in the number of
(1) appeals of denials, or (2) resubmitted
enrollment applications from denied
providers and suppliers. As for
§424.535(a)(5), it is true that the “or
other reliable evidence” standard is not
in the current version of that paragraph.
But we note that § 424.535(a)(1) permits
revocation if the provider or supplier is
determined not to be in compliance
with the enrollment requirements in
this section, or in the enrollment
application that is applicable to its
provider or supplier type. The authority
to revoke based on reliable evidence of

non-compliance, therefore, is largely
similar to the reasons for revocation
stated in § 424.535(a)(1). Hence, we do
not believe there would be any change
in the number of: (1) Appeals of
revocations, or (2) resubmitted
enrollment applications from revoked
providers and suppliers.

If you comment on these information
collection and recordkeeping
requirements, please do either of the
following:

1. Submit your comments
electronically as specified in the
ADDRESSES section of this proposed rule;
or

2. Submit your comments to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: CMS Desk Officer,
[CMS—6045-P], Fax: (202) 395-6974; or
Email: OIRA_submission@omb.eop.gov.

IV. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

V. Regulatory Impact Analysis
A. Statement of Need

This proposed rule is necessary to: (1)
Increase the incentive for individuals to
report information on individuals and
entities that have or are engaged in
sanctionable conduct; and (2) make
important revisions to certain Medicare
provider enrollment requirements to
help ensure that fraudulent actors
neither enroll in nor maintain their
enrollment in the Medicare program.

B. Background

We have examined the impacts of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Social
Security Act, section 202 of the
Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub. L. 104—4) and
Executive Order 13132 on Federalism
(August 4, 1999).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is

necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).

As we explain in more detail later in
this section, we encountered several
uncertainties in estimating the
economic impact of many of our
proposed provisions. We could not
estimate the number of denials and
revocations that might stem from the
proposed enrollment changes. We were
also unable to estimate the potential
monetary savings to the federal
government or the costs to providers
and suppliers resulting from the
remaining proposed revisions. However,
we estimate that our proposed changes
to §424.520(d) and §420.405(e) would
result in an annual transfer of more than
$100 million from providers and
suppliers to the federal government.
Therefore, we have prepared an RIA
because this is a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organization, and small
governmental jurisdictions. Most
entities and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
between $7 million and $34.5 million in
any 1 year. Individuals and states are
not included in the definition of a small
entity.

Several provisions could have at least
some effect on certain small entities.
These include: (1) The proposed change
at §424.520(d) to the effective date of
billing privileges for ambulance
suppliers; (2) the proposed change at
§424.530(a)(6) to Medicare debt; (3) the
proposed revision at §424.535(a)(8) to
the abuse of billing privileges; (4) the
proposed change at § 424.535(h) to the
submission of claims after revocation;
and (5) the proposed revision at
§405.809 to the reinstatement of
provider or supplier billing privileges
following corrective action. However, as
explained below we do not believe that
this proposed rule would have a
significant economic impact on a
substantial number of small entities.

Our proposal at § 424.520(d) which
would change the effective date of
billing privileges for ambulance
suppliers would only impact newly-
enrolling ambulance suppliers. Each
year, new ambulance providers
constitute only a very small addition to
the overall universe of the roughly 1.4
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million Medicare-enrolled providers
and suppliers an average of 1,127
ambulance suppliers enrolled in
Medicare each year between 2006 and
2011. We further note that this
provision would not in any way affect
their ability to bill for services furnished
after the later of the two events specified
in §424.520(d)(1) and (2).

Denials and revocations under,
respectively, §424.530(a)(6) and
§424.535(a)(8), would not occur prior to
an extremely careful examination by
CMS of: (1) The level of undue risk that
the unpaid debt poses; or (2) the criteria
for determining whether the provider or
supplier has a pattern or practice of
submitting non-compliant claims. As
such, while we do anticipate an increase
in some denials and revocations under
these two provisions, we do not believe
they would impact a substantial number
of small entities.

Our proposed change to § 424.535(h)
would not have a significant impact on
small businesses because: (1) Only a
small number of Medicare providers
and suppliers have their billing
privileges revoked, and (2) the revoked
provider’s claims would likely be
submitted regardless of the shorter
submission period.

Our proposed change to § 405.809
would impact some small entities’
ability to submit CAPs in response to a
revocation. However, these small
entities would still able to file a request
for reconsideration. Consequently, the
overall effect of this proposed change
would not impact a substantial number
of small entities.

In short, we believe that the vast
majority of providers and suppliers—
both small and large—do not commit
fraud, have not been convicted of a
felony, and are otherwise compliant
with Medicare enrollment requirements.
Consequently, they would not be
affected by most of the provisions in
this proposed rule.

Section 1102(b) of the Act requires us
to prepare a regulatory impact analysis
if a rule may have a significant impact
on the operations of a substantial
number of small rural hospitals. This
analysis must conform to the provisions
of section 603 of the RFA. For purposes
of section 1102(b) of the Act, we define
a small rural hospital that is located
outside of a Metropolitan Statistical
Area for Medicare payment regulations
and has fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined
and the Secretary certified that this
proposed rule would not have a
significant impact on the operations of
a substantial number of small rural
hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
also requires that agencies assess
anticipated costs and benefits before
issuing any rule whose mandates
require spending in any 1 year of $100
million in 1995 dollars, updated
annually for inflation. In 2013, this is
approximately $141 million. We believe
that this proposed rule would have no
consequential effect on state, local or
tribal governments or on the private
sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirements or costs on state and local
governments, preempts state law, or
otherwise has federalism implications.
Since this regulation does not impose
any costs on state or local governments,
the requirements of Executive Order
13132 are not applicable.

C. Anticipated Effects

1. Incentive Reward Program

Our proposed change at
§420.405(e)(5) would likely result in an
increase in savings to the federal
government. As stated earlier in the ICR
section of this proposed rule, the IRS
paid an average of 149 rewards per year
following the 2006 reward structure
changes to its program. We proposed to
estimate that CMS may make a similar
number of rewards as the IRS under our
proposed reward structure. We are
soliciting comments on using the IRS’
experience of paying an average of 149
rewards since 2006 to estimate the
potential increase in amounts collected
and associated rewards. However, as the
IRS experience demonstrates, the
amount of collections and the number of
rewards paid can vary significantly each
year. There are limitations with using
this estimated based on IRS experience,
however we believe that creating an
incentive program similar to the IRS’
long-standing reward program could
reasonably result in a similar number of
rewards made under such a program.

In the past decade, we have had an
average collection of $193,069 as a
result of information provided by
individuals who qualified for a reward
under the IRP. We anticipate that the
amount of the collections may increase
under the proposed modifications; but
we do not have any internal data on
which to base an estimate. We propose
to project the impact of the IRP changes
on amounts collected by multiplying the
proposed estimated increase in the
number of rewards requiring attestations
—149—by the average amount collected

by CMS of $193,069. We solicit
comments on this proposed estimate of
$28,767,281 (149 x $193,069) of future
amounts collected. We also solicit
comment on using a range of estimates
for the increase in the number of
rewards, and also solicit comment on
using the increase in amounts collected
experienced by the IRS to estimate the
potential future increases in collections
to us. We also propose to estimate the
impact of the IRP changes on reward
payments by multiplying the proposed
estimate of amounts collected,
$28,767,281, by the proposed reward
structure, 15 percent. We solicit
comments on this proposed estimate of
$4,315,092 in future reward payments
($28,767,281 x .15)—which would
result in a net amount collected of
$24,452,189 by us. We also solicit
comments on: (1) using a range of
estimates for the increase in the amount
reward payments; and (2) the increase
in amounts collected experienced by the
IRS to estimate the potential future
increases in reward payments made by
CMS. While there may be an increase in
costs to the federal government to
administer the program due to the
proposed changes, we do not have
sufficient data to estimate the
magnitude of such an increase at this
time and believe that any increased
costs would be offset by an
accompanying increase in returns to the
federal government.

2. Provider Enrollment Provisions

We indicated in the ICR section that
there could be an ICR burden associated
with several of our provider enrollment
provisions but that said burden could
not be estimated. The following
subsections discuss other potential
costs—as well as savings—associated
with our proposed enrollment changes.

a. Definition of Enrollment

As stated earlier, use of the CMS—
8550 commenced in July 2011. Our
proposed revisions to § 424.502 or
§424.505 are merely intended to reflect
the usage of the CMS-8550 and, as
such, would not result in any additional
costs or savings.

b. Debts to Medicare

Our proposed revisions to
§424.530(a)(6) would likely result in
additional application denials.
However, we are unable to estimate the
number of potential denials because we
do not have data available that could
support such an estimate. Therefore, we
cannot project any costs in potential lost
billings to providers and suppliers or
any concomitant potential savings to the
government. There may be an increase



Federal Register/Vol. 78, No. 82/Monday, April 29, 2013 /Proposed Rules

25029

in costs to the federal government
towards identifying and making
available to enrollment contractors
information about individuals that were
associated with a revoked entity with an
unpaid Medicare debt, however, we are
unable to estimate the magnitude of any
potential increase at this time, and we
also anticipate that an increase in costs
would be offset by savings to the
government by preventing billing by
such providers or suppliers, or by the
repayment of debt by such providers or
suppliers.

c. Felony Convictions

As stated in the ICR section, our
proposed revisions to § 424.530(a)(3)
and § 424.535(a)(3) would likely result
in additional application denials and
revocations, respectively. Yet we cannot
estimate the potential increase in
denials and revocations and associated
appeals based on these proposed
changes, because we do not have data
available that could support such an
estimate. Thus, we cannot project the
potential costs to providers and
suppliers in lost potential billings or the
potential costs or savings to the
government arising from these proposed
revisions.

d. Abuse of Billing Privileges

Our proposed addition of
§424.535(a)(8)(ii) would likely result in
an increase in revocations. However, we
are unable to project the number of
providers and suppliers that might be
revoked based on this proposed change
because we do not have data available
that could support such an estimate.
Thus, we cannot project the potential
costs to providers and suppliers in lost
potential billings or the potential costs
or savings to the government arising
from these proposed revisions.

e. Post-Revocation Submission of
Claims

Our proposed change to § 424.535(h)
is unlikely to increase or decrease the
number of claims submitted. While the
revoked provider or supplier’s claims
would need to be submitted within a
shorter timeframe, we believe that the
vast majority of claims would still be
submitted. Thus, we project negligible
change in costs to providers and
suppliers in their claim submissions.

f. Effective Date of Billing Privileges

Our proposed change to §424.520(d)
will likely result in a decrease in claims
submitted to Medicare. Rather than
being able to bill for Medicare services
furnished up to 12 months prior to
enrollment, newly enrolling ambulance
suppliers would be unable to bill for

services furnished prior to the later of:
(1) The date of filing a Medicare
enrollment application that was
subsequently approved; or (2) the date
the supplier first began furnishing
services at a new practice location.

According to our statistics, and as
stated earlier, an average of 1,127
ambulance suppliers enrolled in
Medicare each year between 2006 and
2011. We will use this figure in our
calculations. As a result of our proposed
change, these suppliers could lose up to
10 months in potential Medicare
billings for services furnished prior to
the later of (1) or (2) in the previous
paragraph.

Based on our data, the average
ambulance supplier receives
approximately $581,000 in Medicare
payments per year, though this, of
course, varies by individual supplier.
Ten-twelfths of this amount (that is, 10
months divided by 12 months) is
$484,167. Thus, we estimate that up to
$545.7 million each year (or $484,167 x
1,127) in savings to the federal
government could accrue as a result of
this proposed change.

We emphasize that our $545.7 million
estimate is a high-end estimate. There
may be new ambulance suppliers that,
absent our proposed change, would
have met our requirements less than 10
months prior to enrollment. For
instance, if the average newly enrolling
ambulance supplier would have met our
requirements 3 months prior to
enrollment, the potential savings would
be roughly $163.7 million (or $581,000
x 3/12 x1,127). If the average figure is
6 months, our estimate would be
approximately $327.4 million. We have
no way of predicting the ratio of
ambulance suppliers that would have
met our requirements 10 months, 6
months or 3 months (or any other point,
for that matter) prior to enrollment.
Therefore, we will use these three
timeframes as, respectively, high-end,
primary, and low-end estimates in the
Accounting Statement.

g. Effective Date of Re-Enrollment Bar

Our proposed revision to § 424.535(c)
would result in a longer re-enrollment
bar than currently exists in cases where
the date of the offenses that is the basis
of the revocation occurs months before
the issuance of the revocation letter. The
longer period during which a provider
or supplier is unable to enroll in
Medicare could result in lost billings to
the provider or supplier. This could also
result in a savings to the government
because a provider or supplier that may
have been billing Medicare would not
be eligible to do so as soon as would
otherwise be the case. However, we are

unable to estimate the costs to providers
and suppliers or the savings to the
federal government because we do not
have data available to support to
support such an estimate. We also
cannot estimate (1) how many providers
and suppliers would be affected by this
proposed change, or (2) the specific
types of providers and suppliers that
would be affected.

h. Corrective Action Plans

Our proposed change to § 405.809
would result in a reduction in the
number of CAPs submitted, as noted in
the ICR. This could result in lost billings
to the provider or supplier in cases
where a CAP resulted in a favorable
decision more quickly than a reversal of
the revocation at the appeals level, as
the CAP review process often takes
place sooner than the reconsideration
process. The reduction in the
submission of CAPs would also result in
a savings to the federal government due
to a decrease in the resources needed to
review the CAPs. However, we cannot
estimate the potential lost billings of
providers or suppliers resulting from
this proposed provision, or the savings
to the federal government. We do not
have data that can assist us in
predicting: (1) the number of provider
and suppliers that our proposed change
would impact; or (2) the specific types
of providers and suppliers that would
be affected.

i. Revisions to § 424.530(a)(5) and
§424.530(a)(5)

We stated earlier, that we do not
believe there would be any change in
the total number of denials or
revocations based on our proposed
changes to §424.530(a)(5) and
§424.530(a)(5). Therefore, we do not
anticipate any resultant change in
overall costs or savings.

j. Technical Changes

As these are simply technical
revisions, there are no costs or savings
associated therewith.

3. Conclusion

While we are unable to furnish
detailed cost and savings estimates at
this point regarding many of our
proposed provisions, we are soliciting
comments from the public regarding
their views as to the potential burdens
and costs of our proposals as well as the
possible savings.

D. Accounting Statement and Table

As required by OMB Circular A—4
(available at link http://
www.whitehouse.gov/sites/default/files/
omb/assets/regulatory matters pdf/a-
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4.pdf), we have prepared an accounting
statement.

The “transfer” category in Table 2
reflects the application of a 7 percent
and 3 percent annualized rate to:

e The high-end, primary, and low-
end estimates referred to in section
V.C.2.f. of this proposed rule and
involving our proposed change to
§424.520(d).

¢ Our estimate of the net amount that
could be recovered under our proposed
IRP changes. Specifically, the
annualized rates are applied to a figure

the previously estimated total recovery
amount ($28,767,281) and the
previously estimated total reward
payments ($4,315,092). Note that we
solicited comment on the advisability of
establishing $72,675 estimate of the
potential ICR burden of IRP attestation
submissions.

The 7 and 3 percent figures were
applied over a 10-year period beginning
in 2013, with the figures in the
accounting statement reflecting the
average annualized costs over this

of $24,452,189 or the difference between period.

The accounting statement does not
address the potential financial benefits
of this proposed rule from the
standpoint of its effectiveness in
preventing or deterring certain
providers and suppliers from enrolling
in Medicare or maintaining their
enrollment in Medicare. It is not
possible for us to quantify these benefits
in monetary terms. In addition, the
statement does not include those
provisions above that we believe would
or could result in a cost or savings that
nevertheless could not be estimated.

TABLE 2—ACCOUNTING STATEMENT AND TABLE

[In millions]
Primary : : : Discount rate Period
Category estimates Low estimates | High estimates | Year dollars (percent) covered
Transfers
Resulting from the change in the effec-
tive date of billing privileges for ambu-
lance suppliers ......cccccceeveveiiiieeneeeenens 327.4 163.7 545.7 2013 7 2014-2023
327.4 163.7 545.7 2013 3 2014-2023
From Whom to Whom .........cccccceiiiiene Transfers from Ambulance Suppliers to Federal Government
Transfers
Potential net recoveries under the IRP ... 24.5 N/A N/A 2013 7 2014-2023
245 N/A N/A 2013 3 2014-2023
From Whom to Whom ..........cccccein. Transfers from Providers and Suppliers to Federal Government
Transfers
Potential total reward payment ................ 4.3 4.3 N/A 2013 7 2014-2023
4.3 4.3 N/A 2013 3 2014-2023

From Whom to Whom

Transfers from Providers and Suppliers to Individuals that received an IRP reward

Costs
Submission of Attestations ...................... *0.1 N/A N/A 2013 7 2014-2023
*0.1 N/A N/A 2013 3 2014-2023

Who is Affected? .....cceeveeeeeiiiiiieeiieeiees

Individuals that received an IRP reward

*Rounded to the nearest hundred-thousandth.

E. Alternatives Considered
1. Incentive Reward Program

We considered a potential reward
structure of a different portion and for
a different amount collected than that
which we have proposed. First, we
considered increasing the amount of the
collection we would pay a reward for,
but keeping the portion of the reward at
10 percent. We also considered
mirroring the current IRS program of
offering a range of 15 to 30 percent with
no limit on the amounts collected we
would pay a reward for. However, we
have proposed ““15 percent of the final
amount collections applied to first

$66,000,000 for sanctionable conduct”
for two principal reasons. First, this
reward structure is largely consistent
with that used in the highly successful
IRS reward program without creating
the appearance of an overlap between
CMS’ IRP and the qui tam provisions of
the False Claims Act. This is important
because rewards are potentially
available to individuals under both the
CMS IRP and the False Claims Act but
the requirements under each are
distinct. Second, the proposed structure
of a fixed percent that pays up to a
certain dollar amount of collections is
identical to the current IRP reward
structure. We believe that this will make

a new reward structure administratively
easier to implement, as well as more
transparent to individuals that may
receive a reward under the IRP.

2. Provider Enrollment

As stated, our proposed provider
enrollment provisions are needed to
help ensure that fraudulent actors
neither enroll in nor maintain their
enrollment in the Medicare program.
Nonetheless, we did consider four
alternatives when preparing our
enrollment provisions.

First, with respect to § 424.530(a)(6)(i)
and (ii), we considered—and elected to
propose—an exception to these denial
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reasons for providers, suppliers, and
owners thereof that have agreed to an
extended repayment schedule. We
believe that such an agreement indicates
a willingness to satisfy the debt.

Second, we considered expanding the
purview of proposed § 424.520(d) to
include all certified providers and
certified suppliers, such as hospitals,
skilled nursing facilities, and
ambulatory surgical centers. Yet as
stated earlier in this proposed rule, we
concluded that this approach would be
unnecessary and even impractical.
There is already an exhaustive and
extensive review process involved with
certified providers and certified
suppliers, and there already are
limitations posed by §489.13 on the
ability of such providers and suppliers
to ““backbill” for services.

Third, we contemplated eliminating
CAPs altogether, as the existing appeals
process already affords providers and
suppliers adequate due process rights.
In the interests of fairness and
efficiency, however, we elected to retain
the CAP process for revocations based
on §424.535(a)(1). We believe that our
decision would continue to give certain
providers and suppliers an additional
opportunity to try to remedy inadvertent
or minor errors without subjecting all
parties to the lengthier appeals process.
However, for reasons outlined in this
proposed rule we believe that
eliminating the CAP process for all
other revocation reasons is warranted.

Finally, the possibility of expanding
the purview of § 424.530(a)(3) and
§424.535(a)(3) to include not only
managing employees but also corporate
officers, corporate directors, and board
members was considered. We
determined that the better approach
would be to simply solicit comment on
the prospect of applying these sections
to these individuals.

F. Impact on Beneficiary Access

We do not believe that our proposed
provisions would impact beneficiary
access. While it is possible that some
providers and suppliers may have their
Medicare enrollment applications
denied or their Medicare billing
privileges revoked as a result of our
proposed enrollment provisions, we
believe this number would be small.

In accordance with the provisions of
Executive Order 12866, this rule was
reviewed by the Office of Management
and Budget.

List of Subjects
42 CFR Part 405

Administrative practice and
procedure, Health facilities, Health

professions. Kidney diseases, Medical
devices, Medicare, Reporting and
recordkeeping requirements, Rural
areas, X-rays.

42 CFR Part 420

Fraud, Health facilities, Health
professions, Medicare.

42 CFR Part 424

Emergency medical services, Health
facilities, Health professions, Medicare,
Reporting and recordkeeping
requirements.

42 CFR Part 498

Administrative practice and
procedure, Health facilities, Health
professions Medicare, Reporting and
recordkeeping requirements.

For the reasons stated in the
preamble, the Centers for Medicare &
Medicaid Services proposes to amend
42 CFR Chapter IV as follows:

PART 405—FEDERAL HEALTH
INSURANCE FOR THE AGED AND
DISABLED

m 1. The authority for part 405
continues to read as follows:

Authority: Secs. 205(a), 1102, 1861,
1862(a), 1869, 1871, 1874, 1881, and 1886(k)
of the Social Security Act (42 U.S.C. 405(a),
1302, 1395x, 1395y(a), 1395ff, 1395hh,
1395kk, 1395rr and 1395ww(k)), and sec. 353
of the Public Health Service Act (42 U.S.C.
263a).

m 2. Section 405.809 is revised to read
as follows:

§405.809 Reinstatement of provider or
supplier billing privileges following
corrective action.

(a) General rule. A provider or
supplier—

(1) May not submit a corrective action
plan unless the revocation was for
noncompliance under § 424.535(a)(1) of
this chapter; and

(2) Subject to paragraph (a)(1) of this
section, has only one opportunity to
correct all deficiencies that served as the
basis of its revocation through a
corrective action plan.

(b) Review of a corrective action plan.
Subject to paragraph (a)(1) of this
section, CMS or its contractor reviews a
submitted corrective action plan and
does either of the following:

(1) Reinstates the provider or
supplier’s billing privileges if the
provider or supplier provides sufficient
evidence to CMS or its contractor that
it has complied fully with the Medicare
requirements, in which case—

(i) The effective date of the
reinstatement is based on the date the
provider or supplier is in compliance
with all Medicare requirements; and

(ii) CMS or its contractor may pay for
services furnished on or after the
effective date of the reinstatement.

(2) Refuses to reinstate a provider or
supplier’s billing privileges. The refusal
of CMS or its contractor to reinstate a
provider or supplier’s billing privileges
based on a corrective action plan is not
an initial determination under part 498
of this chapter.

PART 420—PROGRAM INTEGRITY:
MEDICARE

m 3. The authority for part 420
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

m 4. Section 420.405 is amended by—
m A. Revising paragraph (a).
m B. In paragraph (b)(2), removing the
phrase “or the OIG,” and adding in its
place the phrase “the OIG,”.
m C. Adding new paragraphs (b)(3) and
(c)(2)(v).
m D. Revising paragraph (d)(1).
m E. Revising paragraphs (e)(2), (e)(3),
and ()(1).
m F. Adding paragraph (f)(3).
m G. Revising paragraph (h).

The revisions and additions read as
follows:

§420.405 Rewards for information relating
to Medicare fraud and abuse.

(a) General rules. (1) CMS pays a
monetary reward for information that
leads to the collection of at least $100
of Medicare funds from individuals and
entities that are engaging in, or have
engaged in, acts or omissions that
constitute grounds for the imposition of
a sanction under sections 1128, 1128A,
or 1128B of the Act or that have
otherwise engaged in sanctionable fraud
and abuse against the Medicare
program, otherwise referred to as
“sanctionable conduct.”

(2) The determination of whether an
individual meets the criteria for a
reward is at the exclusive discretion of
CMS.

(3) When CMS applies the criteria
specified in paragraphs (b), (c), and (e)
of this section to determine the
eligibility and the amount of the reward,
it notifies the individual as specified in
paragraph (d) of this section.

* * * * *

(b) * % %

(3) CMS does not give a reward if the
same or substantially similar
information was the basis for payment
of a relator’s share of the amounts
collected under the False Claims Act, or
if the same or substantially similar
information is the subject of a pending
False Claim Act case.
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(c)* * * individual must complete an attestation equivalent, successor form or process
(2)* * = that specifies that the individual has or  for the sole purpose of obtaining

(v) An individual who is eligible for
a reward for furnishing the same or
substantially similar information to the
Federal government under any other
federal reward program or payment
under Federal law is excluded from
receiving a reward under this section.

(d)* * %

(1) General rule. After all Medicare
funds have been collected and CMS has
determined an individual eligible to
receive a reward under the provisions of
this section, CMS notifies the informant
of his or her eligibility, in writing, at the
most recent address supplied by the
individual. It is the individual’s
responsibility to ensure that CMS has
been notified of any change in his or her
address or other relevant personal
information (for example, change of

name, phone number).
* * * * *

(e)* * %

(2) The amount of a reward represents
what CMS considers to be adequate
compensation in the particular case as
follows:

(i) For information received before
[the effective date of the final rule], 10
percent of the final amounts collected
applied to the first $10,000 for the
sanctionable conduct.

(ii) For information received on or
after [the effective date of the final rule],
15 percent of the final amounts
collected applied to the first
$66,000,000 for the sanctionable
conduct.

(3) CMS allocates the total reward
amount to the first individual who
provides CMS with specific
information, as defined in paragraph (b)
of this section, on a specific individual
or entity that is engaging in, or has
engaged in, acts or omissions that
constitute grounds for the imposition of
a sanction under sections 1128, 1128A
or 1128B of the Act or that has
otherwise engaged in sanctionable fraud
and abuse against the Medicare program
that leads to the imposition of a
sanction.

* * * * *

* % %

(1) An individual may submit
information on persons or entities
engaging in, or that have engaged in,
fraud and abuse against the Medicare
program to either of the following:

(i) The Office of Inspector General.

(i1) CMS or the CMS contractor that
has jurisdiction over the suspected
fraudulent provider or supplier.

(3) Attestation requirements: Upon
notification of reward eligibility, an

will do all of the following;:

(i) Is not participating and has not
participated in the sanctionable
conduct.

(ii) Is not otherwise ineligible to
receive a reward under paragraph (c)(2)
of this section.

(iii) Has furnished information that is
accurate and truthful to the best of his
or her knowledge.

(iv) Acknowledges that knowingly
failing to provide truthful information
could subject him or her to potential
criminal and civil liability.

* * * * *

(h)(1) Finding of ineligibility after
reward is accepted. If CMS finds an
individual ineligible after payment of a
reward, CMS reserves the right to
recover such reward from the
individual.

(2) Notification of ineligibility. CMS
notifies an individual in writing upon
the determination of ineligibility, and
requests a full refund within 30 days.

PART 424—CONDITIONS FOR
MEDICARE PAYMENT

m 5. The authority for part 424
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

W 6. Section 424.502 is amended in the
definition of “Enroll/Enrollment” by
revising the introductory text and
paragraph (4) to read as follows:

§424.502 Definitions
* * * * *

Enroll/Enrollment means the process
that Medicare uses to establish
eligibility to submit claims for
Medicare-covered items and services,
and the process that Medicare uses to
establish eligibility to order or certify
Medicare-covered items and services.
The process includes—

* * * * *

(4) Except for those suppliers that
complete the CMS-8550 form, CMS-
identified equivalent, successor form or
process for the sole purpose of obtaining
eligibility to order or certify Medicare
covered items and services, granting the
Medicare provider or supplier Medicare
billing privileges.

* * * * *

§424.505 [Amended]

m 7. Section 424.505 is amended by
removing the phrase “Once enrolled,
the provider or supplier receives” and
adding in its place the phrase “Except
for those suppliers that complete the
CMS-8550 form or CMS-identified

eligibility to order or certify Medicare
covered items and services; once
enrolled the provider or supplier
receives,”.

m 8. Section 424.520 is amended by
revising paragraph (d) to read as
follows:

§424.520 Effective date of Medicare billing
privileges.
* * * * *

(d) Physicians, nonphysician
practitioners, physician and
nonphysician practitioner
organizations, and ambulance
suppliers. The effective date for billing
privileges for physicians, nonphysician
practitioners, physician and
nonphysician practitioner organizations,
and ambulance suppliers is the later
of—

(1) The date of filing of a Medicare
enrollment application that was
subsequently approved by a Medicare
contractor; or

(2) The date that the supplier first
began furnishing services at a new
practice location.

m 9. Section 424.530 is amended by
revising paragraphs (a)(1), (3), (5), and
(6) to read as follows:

§424.530 Denial of enroliment in the
Medicare program

(a) * *x %

(1) Noncompliance. The provider or
supplier is determined to not be in
compliance with the enrollment
requirements in this subpart P or in the
enrollment application applicable for its
provider or supplier type and has not
submitted a plan of corrective action as
outlined in part 488 of this chapter.

* * * * *

(3) Felonies. The provider, supplier or
any owner or managing employee of the
provider or supplier was, within the
preceding 10 years, convicted (as that
term is defined in 42 CFR 1001.2) of a
Federal or State felony offense that CMS
has determined to be detrimental to the
best interests of the Medicare program
and its beneficiaries.

* * * * *

(5) On-site review. Upon on-site
review or other reliable evidence, CMS
determines that the provider or supplier
is either of the following:

(i) Not operational to furnish
Medicare covered items or services.

(ii) Otherwise fails to satisfy any
Medicare enrollment requirements.

(6) Medicare debt. (i) The enrolling
provider, supplier, or owner (as defined
in §424.502), has an existing Medicare
debt.

(ii) The enrolling provider, supplier,
or owner (as defined in § 424.502)
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thereof was previously the owner (as
defined in § 424.502) of a provider or
supplier that had a Medicare debt that
existed when the latter’s enrollment was
voluntarily terminated, involuntarily
terminated, or revoked and all of the
following criteria are met:

(A) The owner left the provider or
supplier that had the Medicare debt
within 1 year of that provider or
supplier’s voluntary termination,
involuntary termination or revocation.

(B) The Medicare debt has not been
fully repaid.

(C) CMS determines that the
uncollected debt poses an undue risk of
fraud, waste or abuse.

(iii) A denial of Medicare enrollment
under this paragraph (a)(6) can be
avoided if the enrolling provider,
supplier or owner thereof does both of
the following:

(A) Satisfies the criteria set forth in
§401.607.

(B)(1) Agrees to a CMS-approved
extended repayment schedule for the
entire outstanding Medicare debt; or

(2) Repays the debt in full.

* * * * *

m 10. Section 424.535 is amended by
revising paragraphs (a)(1) introductory
text and (a)(3), (a)(5), (a)(8), (c), and (h)
to read as follows:

§424.535 Revocation of enroliment and
billing privileges in the Medicare program.
* * * * *

(a) * x %

(1) Noncompliance. The provider or
supplier is determined not to be in
compliance with the enrollment
requirements described in this subpart
P, or in the enrollment application
applicable for its provider or supplier
type, and has not submitted a plan of
corrective action as outlined in part 488
of this chapter. The provider or supplier
may also be determined not to be in
compliance if it has failed to pay any
user fees as assessed under part 488 of
this chapter.

* * * * *

(3) Felonies. (i) The provider,
supplier, or any owner or managing
employee of the provider or supplier
was, within the preceding 10 years,
convicted (as that term is defined in 42
CFR 1001.2) of a federal or state felony
offense that CMS has determined to be
detrimental to the best interests of the
Medicare program and its beneficiaries.

(ii) Revocations based on felony
convictions are for a period to be
determined by the Secretary, but not
less than 10 years from the date of
conviction if the individual has been
convicted on one previous occasion for

one or more offenses.
* * * * *

(5) On-site review. Upon on-site
review or other reliable evidence, CMS
determines that the provider or supplier
is either of the following:

(i) No longer operational to furnish
Medicare covered items or services.

(ii) Otherwise fails to satisfy any
Medicare enrollment requirements.

* * * * *

(8) Abuse of billing privileges. Abuse
of billing privileges includes either of
the following:

(i) The provider or supplier submits a
claim or claims for services that could
not have been furnished to a specific
individual on the date of service. These
instances include but are not limited to
the following situations:

(A) Where the beneficiary is deceased.

(B) The directing physician or
beneficiary is not in the state or country
when services were furnished.

(C) When the equipment necessary for
testing is not present where the testing
is said to have occurred.

(ii) CMS determines that the provider
or supplier has a pattern or practice of
submitting claims for services that fail
to meet Medicare requirements.

* * * * *

(c) Reapplying after revocation. If a
provider, supplier, owner, or managing
employee has their billing privileges
revoked, they are barred from
participating in the Medicare program
from the date of the revocation until the
end of the re-enrollment bar.

(1) The re-enrollment bar begins 30
days after CMS or its contractor mails
notice of the revocation and lasts a
minimum of 1 year, but not greater than
3 years, depending on the severity of the
basis for revocation.

(2) The re-enrollment bar does not
apply in the event a revocation of
Medicare billing privileges is imposed
under paragraph (a)(1) of this section
based upon a provider or supplier’s
failure to respond timely to a
revalidation request or other request for

information.
* * * * *

(h) Submission of claims for services
furnished before revocation. (1)(i)
Except for HHAs as described in
paragraph (h)(1)(ii) of this section, a
revoked provider or supplier must,
within 60 calendar days after the
effective date of revocation, submit all
claims for items and services furnished
before the date of the revocation letter.

(ii) A revoked HHA must submit all
claims for items and services within 60
days after the later of the following:

(A) The effective date of the
revocation.

(B) The date that the HHA’s last
payable episode ends.

(2) Nothing in this paragraph (h)
impacts the requirements of § 424.44
regarding the timely filing of claims.

PART 498—APPEALS PROCEDURES
FOR DETERMINATIONS THAT AFFECT
PARTICIPATION IN THE MEDICARE
PROGRAM AND FOR
DETERMINATIONS THAT AFFECT THE
PARTICIPATION OF ICFs/MR AND
CERTAIN NFs IN THE MEDICAID
PROGRAM

m 10. The authority citation for part 498
continues to read as follows:
Authority: Secs. 1102 and 1871 of the

Social Security Act (42 U.S.C. 1302 and
1395hh).

§498.5 [Amended]
m 11.In § 498.5, paragraph (1)(4) is
amended by removing the cross-
reference ““§424.530(a)(9)” and adding
the cross-reference “§ 424.530(a)(10)” in
its place.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: August 23, 2012.
Marilyn Tavenner,

Acting Administrator, Centers for Medicare
& Medicaid Services.

Approved: April 17, 2013.
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2013-09991 Filed 4-24-13; 11:15 am]
BILLING CODE 4120-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket Nos. FWS—-R4-ES-2012-0068;
FWS-R4-ES-2013-0010; 4500030114]

RIN 1018—-AY19; 1018-AZ42

Endangered and Threatened Wildlife
and Plants; Threatened Status for the
Spring Pygmy Sunfish and
Designation of Critical Habitat
AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on our October 2, 2012, proposed listing
and designation of critical habitat for
the spring pygmy sunfish (Elassoma
alabamae) under the Endangered
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Species Act of 1973, as amended (Act).
In this document, we propose a slight
reduction to the size of the proposed
designation based on public input. We
also announce the availability of a draft
economic analysis (DEA) of the
proposed designation of critical habitat
for spring pygmy sunfish and an
amended required determinations
section of the proposal. We are
reopening the comment period to allow
all interested parties an opportunity to
comment simultaneously on the revised
proposed rule, the associated DEA, and
the amended required determinations
section. Comments previously
submitted need not be resubmitted, as
they will be fully considered in
preparation of the final rule.

DATES: Written comments: We will
consider comments received or
postmarked on or before May 29, 2013.
Comments submitted electronically
using the Federal eRulemaking Portal
(see ADDRESSES section, below) must be
received by 11:59 p.m. Eastern Time on
the closing date.

ADDRESSES: Document availability: You
may obtain copies of the revised
proposed rule and the draft economic
analysis on the Internet at http://
www.regulations.gov at Docket Number
FWS-R4-ES-2012-0068, or by mail
from the Mississippi Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

Written comments: You may submit
written comments by one of the
following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. For comments on
the proposed listing of this species,
search for Docket No. FWS-R4-ES—
2012-0068, which is the docket number
for the listing portion of the proposed
rulemaking. For comments on the
proposed critical habitat designation for
this species, search for Docket No.
FWS-R4-ES—-2013-0010, which is the
docket number for the critical habitat
portion of the proposed rulemaking.

(2) By hard copy: For comments on
the proposed listing of this species,
submit by U.S. mail or hand-delivery to:
Public Comments Processing, Attn:
FWS-R4-ES—-2012-0068; Division of
Policy and Directives Management; U.S.
Fish and Wildlife Service; 4401 N.
Fairfax Drive, MS 2042-PDM;
Arlington, VA 22203. For comments on
the proposed critical habitat designation
for this species (including the economic
analysis), submit by U.S. mail or hand-
delivery to: Public Comments
Processing, Attn: FWS-R4-ES-2013-
0010; Division of Policy and Directives
Management; U.S. Fish and Wildlife

Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more details).

FOR FURTHER INFORMATION CONTACT:
Stephen Ricks, Field Supervisor,
Mississippi Ecological Services Field
Office, 6578 Dogwood View Parkway,
Jackson, MS 39213; by telephone (601—
321-1122); or by facsimile (601-965—
4340). If you use a telecommunications
device for the deaf (TDD), please call the
Federal Information Relay Service
(FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:
Public Comments

We will accept written comments and
information during this reopened
comment period on our proposed listing
and designation of critical habitat for
the spring pygmy sunfish that was
published in the Federal Register on
October 2, 2012 (77 FR 60180), the
revision to the proposed critical habitat
boundaries of Unit 1 described in this
document, our DEA of the proposed
designation, and the amended required
determinations provided in this
document. We will consider
information and recommendations from
all interested parties.

We are also notifying the public that
we will publish two separate rules for
the final listing determination and the
final critical habitat determination for
the Spring pygmy sunfish. The final
listing rule will publish under the
existing docket number, FWS-R4-ES—
2012-0068, and the final critical habitat
designation will publish under new
docket number FWS-R4-ES-2013—
0010.

We will consider information and
recommendations from all interested
parties on both determinations. As to
the proposed listing determination, we
are particularly interested in comments
concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to this species
and regulations that may be addressing
those threats.

(2) Additional information concerning
the historical and current status, range,
distribution, and population size of this
species, including the locations of any
additional populations of this species.

(3) Any information on the biological
or ecological requirements of this
species, and ongoing conservation

measures for these species and its
habitat.

(4) Current or planned activities in the
areas occupied by this species and
possible impacts of these activities on
this species.

As to the proposed critical habitat
determination, we are particularly
interested in comments concerning:

(5) The reasons why we should or
should not designate habitat as “critical
habitat”” under section 4 of the Act (16
U.S.C. 1531 et seq.), including whether
there are threats to the species from
human activity, the degree of which can
be expected to increase due to the
designation, and whether that increase
in threat outweighs the benefit of
designation such that the designation of
critical habitat is not prudent.

(6) Specific information on:

(a) The distribution of the spring
pygmy sunfish;

(b) The amount and distribution of
spring pygmy sunfish habitat;

(c) What areas occupied by the
species at the time of listing that contain
features essential for the conservation of
the species we should include in the
designation and why; and

(d) What areas not occupied at the
time of listing are essential to the
conservation of the species and why.

(7) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(8) Any foreseeable economic,
national security, or other relevant
impacts that may result from
designating any area that may be
included in the final designation. We
are particularly interested in any
impacts on small entities, and the
benefits of including or excluding areas
from the proposed designation that are
subject to these impacts.

(9) Information on the extent to which
the description of economic impacts in
the DEA is complete and accurate.

(10) The likelihood of adverse social
reactions to the designation of critical
habitat, as discussed in the DEA, and
how the consequences of such reactions,
if likely to occur, would relate to the
conservation and regulatory benefits of
the proposed critical habitat
designation.

(11) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to assist us in
accommodating public concerns and
comments.

If you submitted comments or
information on the proposed rule (77 FR
60180) during the initial comment
period from October 2, 2012, to
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December 3, 2012, please do not
resubmit them. We will incorporate
them into the public record as part of
this comment period, and we will fully
consider them in the preparation of our
final determination.

You may submit your comments and
materials concerning the proposed rule
or DEA by one of the methods listed in
the ADDRESSES section. We request that
you send comments only by the
methods described in the ADDRESSES
section.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including any personal
identifying information—will be posted
on the Web site. We will post all
hardcopy comments on http://
www.regulations.gov as well. If you
submit a hardcopy comment that
includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rule and
DEA, will be available for public
inspection on http://
www.regulations.gov at Docket No.
FWS-R4-ES-2012-0068 for the
proposed listing, and at Docket No
FWS-R4-ES-2013-0010 for the
proposed critical habitat, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Mississippi Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

Background

It is our intent to discuss only those
topics directly relevant to the
designation of critical habitat for the
spring pygmy sunfish in this document.
For more information on previous
Federal actions concerning the spring
pygmy sunfish, or information regarding
its biology, status, distribution, and
habitat, refer to the proposed
designation of critical habitat published
in the Federal Register on October 2,
2012 (77 FR 60180), which is available
online at http://www.regulations.gov (at
Docket No. FWS-R4-ES-2012-0068) or
from the Mississippi Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

Previous Federal Actions

On October 2, 2012, we published a
12-month finding and a proposed rule to
list the spring pygmy sunfish as
threatened with critical habitat (77 FR
60180). We proposed to designate
approximately 8 stream miles (mi) (12.9

kilometers (km)) and 1,617 acres (ac)
(654.4 hectares (ha)) of spring pool and
spring-influenced wetland in Limestone
County, Alabama, for designation as
critical habitat. We will submit for
publication in the Federal Register a
final listing decision and critical habitat
designation for the sunfish on or before
October 2, 2013. In 2012, Belle Mina
Farms, the owner of Beaverdam Spring,
Moss Spring, and the upper reach of
Beaverdam Creek, in Limestone County,
Alabama, and the Service entered into a
candidate conservation agreement with
assurances (CCAA) for a population of
spring pygmy sunfish. We are currently
negotiating additional CCAAs with
other landowners in the Beaverdam
Spring system.

Critical Habitat

Section 3 of the Act defines critical
habitat as the specific areas within the
geographical area occupied by a species,
at the time it is listed in accordance
with the Act, on which are found those
physical or biological features essential
to the conservation of the species and
that may require special management
considerations or protection, and
specific areas outside the geographical
area occupied by a species at the time
it is listed, upon a determination that
such areas are essential for the
conservation of the species. If the
proposed rule is made final, section 7 of
the Act will prohibit destruction or
adverse modification of critical habitat
by any activity funded, authorized, or
carried out by any Federal agency.
Federal agencies proposing actions
affecting critical habitat must consult
with us on the effects of their proposed
actions, under section 7(a)(2) of the Act.

New Information and Changes From
the Previously Proposed Critical
Habitat

The owner of property adjacent to the
southwestern boundary of the proposed
critical habitat contacted the Service by
phone, and later through public
comment, in regard to a boundary error
in the proposed rule. In the proposed
rule, we mistakenly included about 67.6
acres (27.3 ha) of his land as critical
habitat, believing this land was part of
Federal Government land within the
Wheeler National Wildlife Refuge
(Refuge). After being contacted by the
landowner, we rechecked our records
and verified land ownership with the
Refuge. We have no records that this
land was occupied historically by the
species, and upon examination, we
determined that it does not presently
contain any of the primary constituent
elements identified in the proposed
rule. We therefore find that this land is

not essential to the conservation of the
spring pygmy sunfish. After this 67.6-
acre reduction, the total proposed
critical habitat acreage is reduced from
1,617 ac to 1,549.4 ac (627.02 ha). The
revised map of proposed critical habitat
for Unit 1 is provided below in the
Proposed Regulation Promulgation
section of this document.

We are also providing an updated
index map of the critical habitat to
reflect the changes to Unit 1 described
above, and an updated map of Unit 2
that uses a revised map legend. We are
not proposing any changes to the
proposed boundaries of Unit 2 in this
document. The revised index map and
map of Unit 2 are also provided below
in the Proposed Regulation
Promulgation section of this document.

Consideration of Impacts Under Section
4(b)(2) of the Act

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat
based upon the best scientific data
available, after taking into consideration
the economic impact, impact on
national security, or any other relevant
impact of specifying any particular area
as critical habitat. We may exclude an
area from critical habitat if we
determine that the benefits of excluding
the area outweigh the benefits of
including the area as critical habitat,
provided such exclusion will not result
in the extinction of the species.

When considering the benefits of
inclusion for an area, we consider the
additional regulatory benefits that area
would receive from the protection from
adverse modification or destruction as a
result of actions with a Federal nexus
(activities conducted, funded,
permitted, or authorized by Federal
agencies), the educational benefits of
mapping areas containing essential
features that aid in the recovery of the
listed species, and any benefits that may
result from designation due to State or
Federal laws that may apply to critical
habitat.

When considering the benefits of
exclusion, we consider, among other
things, whether exclusion of a specific
area is likely to result in conservation;
the continuation, strengthening, or
encouragement of partnerships; or
implementation of a management plan.
In the case of the spring pygmy sunfish,
the benefits of critical habitat include
public awareness of the presence of the
species and the importance of habitat
protection, and, where a Federal nexus
exists, increased habitat protection for
this species due to protection from
adverse modification or destruction of
critical habitat. In practice, situations
with a Federal nexus exist primarily on
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Federal lands or for projects undertaken
by Federal agencies.

We have not proposed to exclude any
areas from critical habitat. However, the
final decision on whether to exclude
any areas will be based on the best
scientific data available at the time of
the final designation, including
information obtained during the
comment period and information about
the economic impact of designation.
Accordingly, we have prepared a draft
economic analysis concerning the
proposed critical habitat designation
(DEA), which is available for review and
comment (see ADDRESSES).

Draft Economic Analysis

The purpose of the DEA is to identify
and analyze the potential economic
impacts associated with the proposed
critical habitat designation for the
spring pygmy sunfish. The DEA
separates conservation measures into
two distinct categories according to
“without critical habitat” and “with
critical habitat” scenarios. The “without
critical habitat” scenario represents the
baseline for the analysis, considering
protections that would be otherwise
afforded to the spring pygmy sunfish
(e.g., if we list the species as threatened
and under other Federal, State, and
local regulations). The “with critical
habitat” scenario describes the
incremental impacts specifically due to
designation of critical habitat for the
species. In other words, these
incremental conservation measures and
associated economic impacts would not
occur but for the designation.
Conservation measures implemented
under the baseline (without critical
habitat) scenario are described
qualitatively within the DEA, but
economic impacts associated with these
measures are not quantified. Economic
impacts are only quantified for
conservation measures implemented
specifically due to the designation of
critical habitat (i.e., incremental
impacts). For a further description of the
methods employed, see Section 1.4,
“Framework for the Analysis” of the
DEA.

The DEA provides estimated costs of
the foreseeable potential economic
impacts of the proposed critical habitat
designation for the spring pygmy
sunfish over the next 20 years, which
was determined to be the appropriate
period for analysis because limited
planning information is available for
most activities to forecast activity levels
for projects beyond a 20-year timeframe.
It identifies potential incremental costs
as a result of the proposed critical
habitat designation; these are those costs
attributed to critical habitat over and

above those baseline costs attributed to
listing.

The DEA quantifies economic impacts
of spring pygmy sunfish conservation
efforts associated with the following
categories of activity: (1) Residential,
commercial and industrial
development; (2) transportation and
utilities; (3) groundwater and surface
water extraction; (4) silviculture,
agriculture, and grazing; and (5)
dredging, channelization, and
impoundment. Employing a 7 percent
discount rate, the DEA estimates that
the total incremental cost of the
designation will be $150,000 over the
next 20 years, or approximately $13,000
annually. The DEA states that in both
units, the incremental impacts of the
critical habitat designation would be
limited to additional administrative
costs to the Service, Federal agencies,
and private third parties. Most of these
impacts ($82,000) are associated with
Unit 1 (Beaverdam Spring/Creek), with
the remainder associated with Unit 2
(Pryor Spring/Branch). As Unit 1 is
occupied by the sunfish, any
conservation efforts the Service would
recommend to avoid adverse
modification of critical habitat would
most likely be recommended to avoid
jeopardy. Since Unit 2 is not occupied
by the sunfish, impacts of any
conservation efforts implemented for
the benefit of the sunfish would be due
solely to the designation of critical
habitat. Transportation and utility
activities are likely to be subject to the
greatest incremental administrative
impacts (forecast to be $85,000);
followed by development ($49,000) and
silviculture, agriculture, and grazing
($18,000) (all estimates expressed as
present values over 20 years, assuming
a 7 percent discount rate). No
incremental impacts are anticipated for
dredging, impoundment, and
channelization, as these activities have
not occurred within the study area for
the past 10 years, and are not forecast
to occur in the future. Please refer to the
DEA for a more detailed discussion of
study results.

As we stated earlier, we are soliciting
data and comments from the public on
the DEA, as well as all aspects of the
proposed rule and our amended
required determinations.

Required Determinations—Amended

In our October 2, 2012, proposed rule
(77 FR 60180), we indicated that we
would defer our determination of
compliance with several statutes and
executive orders until the information
concerning potential economic impacts
of the designation and potential effects
on landowners and stakeholders became

available in the DEA. We have now
made use of the DEA data to make these
determinations. In this document, we
affirm the information in our proposed
rule concerning Executive Orders
(E.O.s) 12866 and 13563 (Regulatory
Planning and Review), E.O. 12630
(Takings), E.O. 13132 (Federalism), E.O.
12988 (Civil Justice Reform), E.O. 13211
(Energy, Supply, Distribution, and Use),
the Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.), the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the National Environmental
Policy Act (42 U.S.C. 4321 et seq.), and
the President’s memorandum of April
29, 1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951). However,
based on the DEA data, we are
amending our required determination
concerning the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA; 5 U.S.C. 601 et seq.), as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA; 5 U.S.C. 801 et seq.),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effects of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. The SBREFA amended the RFA
to require Federal agencies to provide a
certification statement of the factual
basis for certifying that the rule will not
have a significant economic impact on
a substantial number of small entities.
Based on our DEA of the proposed
designation, we provide our analysis for
determining whether the proposed rule
would result in a significant economic
impact on a substantial number of small
entities. Based on comments we receive,
we may revise this determination as part
of our final rulemaking.

According to the Small Business
Administration, small entities include
small organizations such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
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employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term “significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

To determine if the proposed
designation of critical habitat for the
spring pygmy sunfish would affect a
substantial number of small entities, we
considered the number of small entities
affected within particular types of
economic activities, such as agricultural
producers. In order to determine
whether it is appropriate for our agency
to certify that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities, we considered each industry or
category individually. In estimating the
numbers of small entities potentially
affected, we also considered whether
their activities have any Federal
involvement. Critical habitat
designation will not affect activities that
do not have any Federal involvement;
designation of critical habitat only
affects activities conducted, funded,
permitted, or authorized by Federal
agencies. If we finalize the proposed
listing for this species, in areas where
the spring pygmy sunfish is present,
Federal agencies would be required to
consult with us under section 7 of the
Act on activities they fund, permit, or
implement that may affect the species.
If we finalize this proposed critical
habitat designation, consultations to
avoid the destruction or adverse
modification of critical habitat would be
incorporated into the existing
consultation process.

In the DEA, we evaluated the
potential economic effects on small
entities resulting from implementation
of conservation actions related to the
proposed designation of critical habitat
for the spring pygmy sunfish. The only
costs expected to be borne by third
parties as a result of the proposed rule
are portions of the total cost of each

section 7 consultation action forecast for
development activities. The DEA
concludes that the proportion of small
entities that may be affected is
approximately 0.6 percent (one entity
per year), and that the average cost
incurred by each entity being affected is
approximately 0.01 percent of estimated
annual revenues. Please refer to the DEA
of the proposed critical habitat
designation for a more detailed
discussion of potential economic
impacts.

The Service’s current understanding
of recent case law is that Federal
agencies are only required to evaluate
the potential impacts of rulemaking on
those entities directly regulated by the
rulemaking; therefore, they are not
required to evaluate the potential
impacts to those entities not directly
regulated. The designation of critical
habitat for an endangered or threatened
species only has a regulatory effect
where a Federal action agency is
involved in a particular action that may
affect the designated critical habitat.
Under these circumstances, only the
Federal action agency is directly
regulated by the designation, and,
therefore, consistent with the Service’s
current interpretation of RFA and recent
case law, the Service may limit its
evaluation of the potential impacts to
those identified for Federal action
agencies. Under this interpretation,
there is no requirement under the RFA
to evaluate the potential impacts to
entities not directly regulated, such as
small businesses. However, Executive
Orders 12866 and 13563 direct Federal
agencies to assess costs and benefits of
available regulatory alternatives in
quantitative (to the extent feasible) and
qualitative terms. Consequently, it is the
current practice of the Service to assess
to the extent practicable these potential
impacts, if sufficient data are available,
whether or not this analysis is believed
by the Service to be strictly required by
the RFA. In other words, while the
effects analysis required under the RFA
is limited to entities directly regulated
by the rulemaking, the effects analysis
under the Act, consistent with the E.O.
regulatory analysis requirements, can
take into consideration impacts to both
directly and indirectly impacted
entities, where practicable and
reasonable.

In summary, we have considered
whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities. Information for this analysis

was gathered from the Small Business
Administration, stakeholders, and the
Service. We have estimated that
approximately one entity per year may
be impacted by the proposed critical
habitat designation, at a cost of an
estimated $510 per entity. These cost
estimates are based on administrative
costs associated with the proposed
designation. For the above reasons and
based on currently available
information, we certify that, if
promulgated, the proposed critical
habitat designation would not have a
significant economic impact on a
substantial number of small business
entities. Therefore, an initial regulatory
flexibility analysis is not required.

Authors

The primary authors of this notice are
the staff members of the Mississippi
Ecological Services Field Office,
Southeast Region, U.S. Fish and
Wildlife Service.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to further
amend part 17, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations, which was proposed to be
amended at 77 FR 60180, October 2,
2012, as follows:

PART 177—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2.In §17.95(e), in the proposed entry
for “Spring Pygmy Sunfish (Elassoma
alabamae),” revise paragraphs (e)(5),
(e)(6), and (e)(7)(ii) to read as follows:

§17.95 Critical habitat—fish and wildlife.

* * * * *
(e) Fishes.
* * * * *

Spring Pygmy Sunfish (Elassoma
alabamae)

* * * * *
(5) Index map of critical habitat for

the spring pygmy sunfish follows:
BILLING CODE 4310-55-P
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Index Map ‘
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Limestone County, Alabama
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(6) Unit 1: Beaverdam Spring/Creek,
Limestone County, Alabama.

(i) General Description: Unit 1
includes a total of 9.5 km (5.9 mi) of
Beaverdam Spring/Creek, northeast of

Greenbrier, Alabama, from the spring
head, 5.6 km (3.5 mi) north of Interstate
565 (Lat. 34.703162, Long. —86.82899)
to 3.9 km (2.4 mi) south of Interstate 565
(Lat. 34.625896, Long. — 86.82505). Unit

1 encompasses Moss, Horton, and
Thorsen springs. This includes a total of
553.2 hectares (1,367 acres).

(ii) Map of Unit 1 follows:
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Unit 1 Critical Habitat for the Spring Pygmy Sunfish
Limestone County, Alabama
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(ii) Map of Unit 2 follows:
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Unit 2 Critical Habitat for the Spring Pygmy Sunfish
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* * * * *

Dated: April 12, 2013.
Rachel Jacobson,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2013-09974 Filed 4-26—13; 8:45 am|
BILLING CODE 4310-55-C

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket Nos. FWS—-R4-ES-2012-0004;
FWS—-R4-ES-2013-0026; 4500030114]

RIN 1018—-AY06; 1018-AZ48

Endangered and Threatened Wildlife
and Plants; Endangered Status for the
Fluted Kidneyshell and Slabside
Pearlymussel and Designation of
Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on our October 4, 2012, proposed listing
and designation of critical habitat for
the fluted kidneyshell (Ptychobranchus
subtentum) and slabside pearlymussel
(Pleuronaia dolabelloides) under the
Endangered Species Act of 1973, as
amended (Act). We also announce the
availability of a draft economic analysis
(DEA) of the proposed designation of
critical habitat and an amended
required determinations section of the
proposal. We are reopening the
comment period to allow all interested
parties an opportunity to comment
simultaneously on the proposed rule,
the associated DEA, and amended
required determinations section.
Comments previously submitted need
not be resubmitted, as they will be fully
considered in preparation of the final
rule.

DATES: Written comments: We will
consider comments received or
postmarked on or before May 29, 2013.
Comments submitted electronically
using the Federal eRulemaking Portal
(see ADDRESSES, below) must be
received by 11:59 p.m. Eastern Time on
the closing date.

Public informational session and
public hearing: We will hold a public
informational session and hearing on
this proposed rule on May 14, 2013,
from 6 to 9 p.m. (see ADDRESSES).
ADDRESSES: Document availability: You
may obtain copies of the proposed rule

and the draft economic analysis on the
Internet at http://www.regulations.gov at
Docket Number FWS-R4-ES-2012—
0004 or FWS—-R4-ES-2013-0026, or by
mail from the Tennessee Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Written comments: You may submit
written comments by one of the
following methods, or at the public
hearing:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. For comments on
the proposed listing of these species,
search for Docket No. FWS-R4-ES-
2012-0004, which is the docket number
for the listing portion of the proposed
rulemaking. For comments on the
proposed critical habitat designation for
these species, search for Docket No.
FWS-R4-ES-2013-0026, which is the
docket number for the critical habitat
portion of the proposed rulemaking.

(2) By hard copy: For comments on
the proposed listing of these species,
submit by U.S. mail or hand-delivery to:
Public Comments Processing, Attn:
FWS-R4-ES-2012-0004; Division of
Policy and Directives Management; U.S.
Fish and Wildlife Service; 4401 N.
Fairfax Drive, MS 2042-PDM;
Arlington, VA 22203. For comments on
the proposed critical habitat designation
for these species (including the
economic analysis), submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS—-R4-ES-2013-
0026; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more details).

Public informational session and
public hearing: The public
informational session and hearing will
be held at Virginia Highlands
Community College, Learning Resource
Center, 110 Opportunity Lane,
Abingdon, Virginia 24212-0828. People
needing reasonable accommodations in
order to attend and participate in the
public hearing should contact Mary
Jennings, Field Supervisor, Tennessee
Ecological Services Field Office, as soon
as possible (see FOR FURTHER
INFORMATION CONTACT).

FOR FURTHER INFORMATION CONTACT:
Mary Jennings, Field Supervisor, U.S.
Fish and Wildlife Service, Tennessee
Ecological Services Field Office, 446

Neal Street, Cookeville, TN 38501;
telephone 931-528-6481; facsimile
931-528-7075. If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:
Public Comments

We will accept written comments and
information during this reopened
comment period on our proposed listing
and designation of critical habitat for
the fluted kidneyshell and slabside
pearlymussel that was published in the
Federal Register on October 4, 2012 (77
FR 60803), our DEA, and the amended
required determinations provided in
this document. We will consider
information and recommendations from
all interested parties.

We are also notifying the public that
we will publish two separate rules for
the final listing determination and the
final critical habitat determination for
the fluted kidneyshell and slabside
pearlymussel. The final listing rule will
publish under the existing docket
number, FWS—-R4-ES—-2012-0004, and
the final critical habitat designation will
publish under new docket number
FWS-R4-ES-2013-0026.

We will consider information and
recommendations from all interested
parties as to both determinations. As to
the proposed listing determination, we
are particularly interested in comments
concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to these species
and regulations that may be addressing
those threats.

(2) Additional information concerning
the historical and current status, range,
distribution, and population size of
these species, including the locations of
any additional populations of these
species.

(3) Any information on the biological
or ecological requirements of these
species, and ongoing conservation
measures for these species and its
habitat.

(4) Current or planned activities in the
areas occupied by these species and
possible impacts of these activities on
these species.

As to the proposed critical habitat
determination, we are particularly
interested in comments concerning:

(5) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the Act (16
U.S.C. 1531 et seq.), including whether
there are threats to these species from
human activity, the degree of which can
be expected to increase due to the
designation, and whether that increase
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in threat outweighs the benefit of
designation such that the designation of
critical habitat is not prudent.

(6) Specific information on:

(a) The distribution of these two
mussels;

(b) The amount and distribution of
their habitat;

(c) What areas occupied by these
species at the time of listing that contain
features essential for the conservation of
the species we should include in the
designation and why;

(d) Special management
considerations or protection that may be
needed in critical habitat areas we are
proposing, including managing for the
potential effects of climate change; and

(e) What areas not occupied at the
time of listing are essential to the
conservation of these species and why.

(7) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(8) Any foreseeable economic,
national security, or other relevant
impacts that may result from
designating any area that may be
included in the final designation. We
are particularly interested in any
impacts on small entities, and the
benefits of including or excluding areas
from the proposed designation that are
subject to these impacts.

(9) Information on the extent to which
the description of economic impacts in
the DEA is complete and accurate.

(10) The likelihood of adverse social
reactions to the designation of critical
habitat, as discussed in the DEA, and
how the consequences of such reactions,
if likely to occur, would relate to the
conservation and regulatory benefits of
the proposed critical habitat
designation.

(11) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to assist us in
accommodating public concerns and
comments.

If you submitted comments or
information on the proposed rule (77 FR
60803) during the initial comment
period from October 4, 2012, to
December 3, 2012, please do not
resubmit them. We will incorporate
them into the public record as part of
this comment period, and we will fully
consider them in the preparation of our
final determination.

You may submit your comments and
materials concerning the proposed rule
or DEA by one of the methods listed in
the ADDRESSES section. We request that
you send comments only by the

methods described in the ADDRESSES
section.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including any personal
identifying information—will be posted
on the Web site. We will post all
hardcopy comments on http://
www.regulations.gov as well. If you
submit a hardcopy comment that
includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rule and
DEA, will be available for public
inspection on http://
www.regulations.gov at Dock